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§. I. A BOUT a week after the 
JljL former vifit, Policrites de- 
termined to put his Frieod in mind of 
the promife he then made him, of con- 
tinuing the fubje<a of their former coo^- 
verfation. 

Accordingly he fct out early in the 
morning, and found Eunomus enjoy- 
ing the fcrenity of the feafon, under 
the fhade of an aged oak, in a field 
not far from the houfe. I hope (faid 
he to Eunomus) you will not think I 
intend to be lefs attentive to your dif- 
courfe, tho' on a dry fubjeft, when I 
propofe that you ihould begin it where 
you are. What converfation can be more 

B 2 agreeable 
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agreeable than that tranfcribed front 
the Tufculan retreat ? Or do you think 
thefe fields are more averfe to Law, 
than the ** Olive grove of Academe" 
was to Philofophy ? 

Not to canvafs the reality of the 
charming converfations laid in thofe 
place? (replied Eunomus, with fome 
rapture) you furely do not forget, that 
the exiftence of thofe Athenian fhades 
you mention, were thought, even by a 
friend of Plato's, to have been chiefly 
in Plato's writings. And I can not 
help thinking, that many of thofe 
haunts of philofophers and poets we 
read of, if not altogether created, are 
chiefly immortalized by defcription. 
Undoubtedly it is in the power of fancy 
to make the refledlion often more agree- 
able, than the real images themfelves : 
either by feparating certain circum- 
fiances, which may deform the things 

them- 
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themfelves; or by combining in the 
imagination what Nature has kept di- 
ftindt. But, I know not how, the 
few Moderns who have printed conver- 
fations, have generally beaen fo far of 
your opinion, as to lay the fcene of 
them out of doors ; cither, wc are told, 
they were held in a garden, in an cven- 
ing*s walk, or under a rock by the fea 
fide. Whether all this is done by way 
of improving upon the Antients ; or 
whether writers of this caft, think by 
fuch plaftic fcenery to work upon the 
minds of their readers, and to pre-en- 
gage the afFcdions on their fide, by 
transfufing a calm of mind, mod proper 
for their difquifitions, I will not de- 
termine : but that method will not be 
fo proper for us. The afliftance of 
books will be fo neceflary to perform 
in any degree, what you aiked of me, 
that without any infinuation of your 

B 3 . being 
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being likely to liften to the bleating of 
yonder (hecp, rather than to me ; or 
keeping your eye fixed on the corn, 
fome time after I have done talking 
of trefpafles : Without any fufpicions 
(I fay) of this kind, it will be more 
advifeable for us to adjourn to the 
ftudy . . . • 

.... Which Policrites readily agreed 
to, when Eunomus had promifed him, 
that to avoid the interruption they met 
with laft time, he would not be art 
home to any one. 

§.2. When they had retired within 
doors, and were feated, Policrites be-. 
gan, by obferving, that whatever con- 
nexion in Theory might fubfift, tho' 
he much doubted, whether there was 
any connection between the feveral 
branches of our Law, as they properly 
fall under the attention and praftife of 
Lawyers, he was amazed to think, how 

they 
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they could ever be examined by the 
fime perfon : many of them feeming 
to be a profe:flipn of themfelves, and 
treated as fuch^ in reality^ by thofe 
who addift themfelves to one branch 
only^ however dependent that branch 
tnight be on others* Do but coniider 
(faid he) the fpecies of men called 
fpecial Pleaders : a life occupied in 
drawing declarations^ pleas^ and de- 
murrers ! Thefc people furnifh the 
language and converfation of Courts j 
yet few of them are feen there them^ 
felves i like Poets, they plan the Dra-* 
ma, which others are left to perform* 
And then turn your eye on the Convey- 
ancers, what heaps of precedents ard 
they forced to examine^ tranfcribe and 
imitate ? There are others again, al- 
ways upon the wing^ their life one 
continued fcene of controverfy, with 
I'laintijQr and Defendant perpetually 

B 4 ringing 



8* E U N O M U S. 

ringing in their ears ! If they hacj 
the real ubiq[uity which the law figu* 
ifatively afcribes to the King, of ^* be- 
^- i"g preftnt in all his Courts at once,'- 
it would fparcc anfwer their purpofe, 
^nle^$ they had as many eyes, ears, 
and tongues, as Virgil's Fame. Then of 
what a jargon of different languages arq 
pur I^aws compofcd, and conamented 
in ? I would even confent to have our 
own native tongue profcribed from our 
Courts, rather than have it increafe the 
variety and difcord of our ftyle ; when 
any one language, either Latin or 
French, (which, however, in our ufe 
of them, are fo patched and party-co- 
loured, as to be full as much one as the 
other) would ^ exprefs the fenfe with 
equal clearnefs and precifion, Befides 
this, the very Courts are barriers to 
their own Counfel ; the experience of 
Qpmmon Law and Equity betng too 

diffUr 
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diffufive to mix well together. Confi* 
der all this, and tell me» what leifure 
can they have to examine the theory of 
their own particular Art ? How much 
lefs can they be able to form an ac* 
quaintance with Hiftory, and the ge- 
nius of the whole Englifh Law and 
Conftitution ? And after this, to foar 
with Plato till they reach the fpirit 
of all Laws, derived from the nature^ 
faculties, and fituation of man, as en-* 
dowed with reafon and formed for fo- 
ciety ? 

EUNOMUS. 

. Your imagination muft defcend a 
little from thefe very high flights be- 
fore I can expe(3: to convince your rea- 
fon or clear your doubts. I am glad, 
however, to fee the efFeds of our laft 
conference in the reftoration of Plato 
to your eftcem, whom I never thought 

to 
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tb have heard mentioned fo honoufablyi 
from your temper at that time. I 
muft hope too, that you will not ex- 
pc6t me to anfwer all thofe queftions 
in one breath, as you have propofed 
them. To do themjuftice, I muft 
handle them diftinftly. 

You feem lo me to have thought It 
a neceflary qualification for your pro- 
feiiion to be ready to take either fide 
of a queftion to argue : I can fcarce 
otherv^rife account for the Angularity of 
your conduift on this occafion, in 
chufing to fet out in viewing every 
thing on the wrong fide. I might for 
that reafon hegin, by reminding you, 
that every one ought to have a good 
opinion of his own Profeflion ; at leaft 
let the good and the bad be weighed 
together. I may venture to affirm in 
this cafe, the light and ihade will form 
ajufter portrait and a more pleafing 

5 pidurc. 
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picture. This I (hould have more largely 
iniiiled on, if I had not fome fufpicionS, 
that the choice of the wrong fide of the 
queftion was at bottom diredled by far- 
ther views than that of opening a field 
of argument 5 and was in reality 
intended to echo the objections of the 
world ; and after a fair controverfy, if 
poffible, to filence them. At Icaft I 
will do you the juftice to fay, you have 
many on your fide : and as error de- 
fended by example, may pafs for truth, 
it will be better worth while to ftrip 
it of its difguife. 

§.3. One obfervation, however, feems 
to be entirely your own ; it is not cer- 
tainly the voice of the multitude : and 
tho' it carries with it the air of fcho- 
larfhip, does not feem fo well fup-* 
ported by good fenfe, by which I 
would ever wifli to fee learning diftin- 
guifhed. Your objedlion, I think, to 

Hate 
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ftate it fairly, is not (6 much that the 
laws are publiflbcd, and pradticc carried 
on in our native tongue, but that other 
languages are intermixed with it ; and 
thence you fecm to argue, that if our 
own tongue is not fufficient for the 
purpofe, rather make ufe of any other 
that is, than introduce fuch a confu- 
fion by variety. 

POLICRITES. 

You have ftated my objeftion in 
terms ; but before you anfwer it, fee 
what I have to fay in aid of it. I am 
not fpeaking againft an A£t of Parlia- 
ment : it is fufficient for the world, 
that the Englifli language has gained 
pofTcffion by law. The reafons for 
making and for continuing the law, it 
is my duty to fuppofe, exift at this 
day, as the law itfelf does : I only aik 
what thofe reafons are ? Why has not 

the 
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the Englifh language a more univerfal 
dominion, in exclufion even of terms 
of ^art, barbarous in this view and ab- 
fiwd. If the Englifti language is not 
adequate to every purpofe, the Latia 
is : at leaft our anceftors, in the uni- 
verfal ufe of it, were riot fo wife as I am 
willing to efteem them, i* It is evi- 
dent that for many centuries, the Latia 
language was almoft the general vehi* 
cle of the fenfe of the nation in Re- 
cords, Adls of Parliament, and even 
in private Deeds : and without go- 
ing back to the Saxon period, Laft- 
Wills themfelves were penned in this 
language. 

2, That the Latin language (for th« 
French, as a living one, was, tho* 
much ufed, always liable to fome of 
my objections) has been employed, r>ot 
only by our own, but by all civilized 
nations in their Law proceedings. 

I 3* It 
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3. It can fcarcc, from fo conftant a ufe 
of it> be faid to be unnatural, tho' a 
dead language : nor is it, as fucb, pe- 
culiarly unintelligible: and tho' you 
was pleafed to fay my objedlion was 
not the voice of the multitude, who, 
to be fure, would not give up their 
own language, yet, I believe, the mul- 
titude are as much ftrangers to the 
fubjetft, tho* it is in their own lan- 
guage, as if it was in a Latin. But 
now in the mean time, how did the 
multitude do from the Conqueft till 
Q^ Elizabeth's time? Pradtice, perhaps, 
begin to indulge them with the free 
ufe of their own Language, at that ' 
time; but the Law did not interpofe 
in their favour till the other day. The 
fubjeft then, I conclude, not the lan- 
guage, is to be blamed as unintelli- 
gible. 

I 

4. But 



DIALOGUE 11. IS 

4* But if the people had no real 
difadvantage from their ignorance of a 
** dead Language," I am fure they 
had real advantages in its certainty and 
concifenefs, which they in vain expcA 
from a living one. Our own in parti- 
cular has, in this refped, been found 
to be immoderately prolix and equivo- 
cal. Why? But becaufe every man^ 
with fcarce learning enough to have 
entitled himfelf to clergy in former 
times, is mailer of his own Language 
enough to make him think he can 
draw pleadings and conveyances. And 
why, tho' he ufes every word in the 
Language, when one alone would have 
cxpreflcd his meaning, or have an- 
fwered the purpofe, is it ftill liable 
to perpetual difputej but becaufe a 
living Language muft always be moft 
open to fubterfuge, equivocation and 
jrcfcrve ? In proof of this affertion, I 
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ftall barely appeal to our modern willsi 
fettlements, and pleadings, compared 
turith thofe of our anceftors; which 
are equally exceeded in length, and 
in being fubjedl to difpute* 

5. One argument I fliall fum up all 
in, that the profeffion has at leaft a 
chance of being more liberal in that 
view than in this. Didionaries and 
abridgements will not then have the 
chief hand in making fome Lawyers ; 
and the Profeffion by being more 
learned will become more liberal : for 
tho* I do not infinuate, that purity of 
pradice, which is efTential to the libe- 
rality of a profeffion, is a neceflary 
confequence of greater knowledge; 
yel, upon the whole^ it is a more pro- 
bable confequence than otherwife. 
Thus you have my reafons for the ob- 
jedion ; I will rather prefume upon 
your memory, than tire your ^tience 

ill 
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in recapitulating ; and will not affeft 
perorations^ where I would not wifti to 
perfuade; 

EUN0MU«. 

Perhaps you will difclaim affe<fting 
the art of the difputant, as you have 
done that of the orator : and yet, I 
know not how, you have been tempted 
to miilead by fallacy, and to miftak? 
the fliadow of truth, for truth itfelf. 
iDo not think I mean to laugh at your 
arguments, inftead of anfwering them, 
when I profefs myfelf furprifed that 
you, who on all occafigns, I know, 
are as much an advocate for the mufes, 
as you appear to be for the Latin Lan-* 
guage on this occaiion, do not iniift^ 
that all our Laws and Law-Proceed- 
ings ought to be in verfc. Bad verfe 
would be as tolerable as bad Latin; 
the difficulties and delays of pleading 

Vql.IL C would 
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tvQuld not be much greater in this re* 
fpedt than they were before; they 
would be in a few learned hands^ as 
they were when Proceedings were in 
Latin. And as practice is the capital 
argument to recommend one abfurdity, 
I do not think it would be wholly de- 
ficient in this. I mighty as you have 
done, mention with triumph, that not 
only Records, but Charters and Wills 
have been written m verfe ; Embaflies 
have been delivered in verfe ; Hirtories 
have often been penned in metre: 
iiay, as vei^fe is agreed to have bdeii 
the original form of all writing, why 
Ihould not all kinds of writing ftill ap- 
pear now and then in this form, as weft 
as in plain profe. it is clear we have 
antiquity to countenance even this ab- 
furdity. Ariftotle tells you, the Aga- 
thyrfi had all their Laws in verfe ; and. 
Tacitus, that the Germans had no 

annals 
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ahnals but what were fo : and your 
own country Druids, were both Poets 
and Lawgivers ; " Magnum numerum 
*f verfuum . cdifcere dicuntur," fays 
Caefar : you know they rarely com- 
mitted any thing facred to writing, or 
elfe undoubtedly they would have left 
their myftcries in verfe. : This way 
of talking would have been a fufBcient 
anfwer to your argument, deduced 
from mere practice and example, if 
you had not urged the antiquity and 
extent of the pradice in this refped:, 
as prefumptive. evidence of its being 
reafonable. I am now, therefore, to 
encounter the argument in a more fe- 
rious manner. And the firft thing ^ 
muft take notice of is, that what '* you 
** was pleafcd to fum up all in," might, 
_withotut any prejudice to your caufe, 
have been entirely omitted. We are 
of one mind in our wifhes, as to the 

C 2 liberality 
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liberality of the Profcffion ; but I ttiril 
differ from you, in thinking that im**^ 
portant point is at all concerned in the 
prefcnt queftion. I agree with you inr 
allowing the Ptofeffion has a fairer 
chance of being more liberal, as it is 
itiore learned : and, I believe, the fa<ffc 
will bear me out in iaying, the Prow 
feflbrs of the Law were never more ge-* 
Berally learned, than they are at i\m 
time. It is much owing, no doubt, to 
the education of the times s wheiy 
the Univeriity is made the almoil con« 
flant flep to the Bar. And it is withr 
the utmoft pleafure, in this view, that 
I recoiled: the late neble regulatioi^ 
of our Law-focieties, fo commendably 
tinaninious in promoting this plan of 
fiudyi that when themfelves have 
been ftyled of old ** Univerfities ;" and 
certainly are, in their nature,- a noble 
model of Academical Inftitution, for 

the 
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^e fingle purpofe of ftudying Municipal 
^aw; they have yet paid that juft re- 
fpe&, to the Univcrfitics where fcience 
ranges at large ; have confidered how 
fieceflary the elements of other parts of 
learnings taught to any purpofe ia 
thofe places alone, are, towards form- 
ing a Lawyer properly fo called, thajt 
they have allowed the time fpent in 
College, to n)iake up part of the limited 
Handing for the Bar : and have by 
fhofe means^ I hope, made what had 
before been too much a by-path to the 
profeffion, the public road to Weft»- 
Hiinfter-HalU But as Weftminfter- 
^all itfelf is a publick road for the 
ivhole Kingdom ; and the greateft part 
of thofe who are obliged tq travel it, 
have never been at the Univcrfity, what 
obftacles would you throw in your 
Clients way, by making them hear 
.$heir Cafes difputed in ao unknown 

C 3 tongue? 
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tongue ? by making them pay for hav-^ 
ing all their concerns tranflated info 
Latin, and after all, have Judgmeat 
againft them, merely becaufe your Lar 
tin is bad ? becaufe you have expreffeci 
them in words not to be underftood*; 
/when, in reality, there are no words 
in the Language to exprefs them in ? 
or to avoid the rifle of a probable in- 
convenience, run into a certain one 
much greater, by fwelling the Record 
with an' anglic^ in every fentence, as 
the conftant pradlice was, becaufe the 
furniture of a kitchen or a (hop (for 
inftance) cannot be intelligibly reni- 
dered into Latin ? 

1 muft allow, the obfcurity of Law 
Proceedings will fubfift to every body 
but Lawyers, was it entirely in an 
Englifli drefs. And this will be a vin^ 
dication of its not being fo j but ftill 
making ufe of an intermixture of Latin 

and 
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and Norman words. That obfcurity is 
owing no doubt to the ufe of techni- 
cal terms : and any one in England, 
not converfant in Law Proceedings, 
would, I believe, no more underiland 
Sir Thomas More's queftion, put into 
J^nglifh, than the Sophifl at BrufTels 
did, when it was in Latin, The 
anecdote is this; It feems, accord- 
ing to the humour of thofe times* 
pubilic Theies were maintained in the 
Univerfity at firaiTels, during which, 
a formidable difputant flarted up* 
who gave a challenge to all mankind ; 
and was ready to enter the lifts on 
any queftion, in any art, or fcience« 
8jr Thomas (who was then part of the 
Englifli Ambaflador's retinue) accepte4 
the challenge, and with great humout 
ftated a queftion, the very terms of 
which, he was fure, none but an Eng-r 
lifhman, and a Lawyer, could iinder-f 

C ^ (land ; 
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iland : two great chances on his fide ! 
it was An averia capta in wit6ernamfai 
Jint irrepkgibilia ? That is, V whether 
^' beails taken in withernam are irre-» 
'* pleviable ?"— ^for my argument wil^ 
not lofe by tranflating it. A know- 
ledge of the Language^ it is plain, 
\Vould not lead to a |inowIedge of thd 
queftion. The confequence was i the 
Sophift was ilruck dumb, and the 
ift\ko\t City, we are told^ were happjr 
iii having his arrogance fo artfully d^r? 
feated. Apply: this ftory to Our prefent 
fubjeft : it is not. the dead qr the living 
Language in either cafe, but the tech* 
nical terms that occafion the obfcu- 

• •..•'» • 

rity. When a Mechanic fpeaks tq 
mt of the inftruments and operations 
^f his trade, I (hall be as unlikely tq 
comprehend him, as he Would me in 
the LailgUttge of my Profeflion-, tho'* 
wfc bbth of us fpoke EngliOi all the 

. ^ while. 
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^Kik. Is it wonderful thcn> if in fyf-f 
terns of Law, and efpecially among 
the hafty recruits of commentators^ 
you meet (to ufc Lord Coke's exprefr 
fion) with a whole army of words thai; 
pan not defend themfelves in a gram-* 
matical war ? Technical Language, iii 
all cafes, is formed from the mod inti- 
mate knowledge of any art. One 
word flands for a great n^any, as it is 
always to be refolved into many ideas 
by definitions. It is, therefore, unin-? 
telligible, becaufe it is concife, and it 
^s ufeful for the fame reafon, 

Tho* what I have offered will be a 
fufiicient reafon for uling our owi^ 
Language as far as we can ; and fomc^ 
vindication for ufing foreign terms, 
where we can not : fomething may be 
faid for that great harHinefs of ftyle, 
which we mail flill he dooo^ed to en- 
counter 
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counter In our old Books, Records, 
and Afts of Parliament. 

The barbarity of ftyle then, in our 
old Books and Laws, arifes, I conceive,^ 
from one or both of thefe caufes^ 
I. Either from the ufe of words, ever 
unknown to the Language in which 
they are penned: or, 2. From the 
obfoletenefs of the Language. I do not 
fee why either fhould at all refledt up- 
on Law Proceedings, becaufe they are 
both common to other compofitions, 
in certain circumflances, as well a$ to 
Laws. 

I. The obfcurity arifes from the ufe 
of fuch words as were before unknown 
to the Language ; which is the cafe of 
many terms of art, that have an addi- 
tional obfcurity to that of their being 
confined to the art itfelf, and never ap-e 
plied in common life, in their being 

often 
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often borrowed from the laws or ufage 
of other countries, where the terms 
were, perhaps, proper and familiar. 
And this is the cafe where one natiqn 
learns any art or fcience, already efla- 
bliflied and grown up to maturity iq 
another. It is what we have done as 
to Painting and Mufic from Italy, as 
to Philofophy from Greece and Rome, 
and as to Legal Terms, in many re-? 
fpefts, from the Normans. 

All then that can be done in any 
compoiition, to familiarife foreign 
terms, is to give them a termination 
fuitahle to the Language into which 
they are introduced. This is what 
our Laws, when written in Latin, have 
done to Norman and Saxon terms. 
This (as Sir W. Temple obferves) 
is what the Romans themfelves did, 
when they had occafioji to import fo- 
reign names of places into, their own 

Language, 
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Language. This Tully did, when h« 
tranfplantcd the Greek Philofophy to 
Ronfie; Xenophon, when he treated 
of Perlian affairs ; writers of the New? 
Tcftament, in mentioning Roman 
places and cufloms : and« what i$ 
more to our purpofe, when the Ro^ 
man Law, on the removal of the Im? 
perial Seat, was tranilated into Greek^ 
Roman Terms of Art were chiefly pre-? 
ferved. 

2. But the bare obfoletenefs of Lan« 
guage, independent of Terms of Artj^ 
will alone make our Laws, or any an« 
tient compofition, unintelligible, bar? 
|>arous and uncouth. It is the natural 
effect of time upon Language, as 
wrinkles are of age upon features. la 
TuUy's days, the Law? of the Twelve 
Tables were become obfolete and pbr 
fcure : and Quintillian tells us, the 
** Saliorum Carmina," were grown 

myfterious 
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tnyflerious to the prieAs thetnfelves^ 
who repeated them. And it can feared 
be a wonder, that the French of Edww 
I. time, in our old Statute Books, is 
unintelligible to any but Lawyers, evea 
5n paSkgGS excluding Terms of Art^ 
when Scripture itfelf, if it was to be 
read before a country congregation in 
the firfl tranflation of the Bible, would 
be as little underilood, as if it waa 
read in Greek. One can not help 
tvifhing, in this view, that both our 
Laws and our publick fervice of Reli- 
gion had been earlier ufed to our owa 
Language ; fince, befides by thefb 
means they would both have been more 
tiniverfally underflood and admired j 
they would both at the fame timef 
have, in tome meafure, contributed 
to have fixed and preferved the Lan<^ 

guage, 

^4 
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And yet, how great foever the ab** 
furdity may feem, and how much fo- 
ever to be lamented, that Laws which 
are made to be univerfally underftood, 
have with us, for ages, been compofed 
in Languages which, at moft, none 
fcut learned men could underftand, the 
fad: itfelf does not feem difficult to ac- 
count for. 

During the unfettled times our 
country was long involved iui after 
the Conqueft, the Language muft ne- 
cefTarily have been in a fludtuating 
ftate. In the period preceding the 
Conqueft, the various inundations of 
thofe Northern torrents, were enough 
to wafli away the remains of the Britifh 
Language, And the reafon why the 
Norman and the Latin tongues were 
preferred to our own, for the purpofes 
of Legiflation, after the Conqueft, feeras 

to 
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to have been, that they were more 
fettled, and, perhaps, almoft as well 
known as what was left of the Britifh* 
1. As to the Latin, if you conuder the 
intercourfe our nation, for fo long a 
.time, had with the old Romans, and 
afterwards with the fee of Rome ; how 
the Canons and Conftitutions of the 
Church were compofed in that Lan- 
guage 5 and moft probably publick 
worftiip at hohie ; it will be eafy to 
account for the ufe of that Language 
in refpe<3: to Laws, As to what you 
obferved, that even deeds and private 
inftruments were likewife in Latiri, 
which feems more unaccountable; per- 
haps it might have been, bccaufc fb 
greiat a part of the lands were in the 
poiTeflion of the Church, which coil- 
fifted of men of learning, who might 
prefer this to a living one : cfpe- 

cially 
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cially fincc the Statute of Edrtr. III. b^ 
which^ as all Records wfere to be madd 
up in LatiUi it might be thought as 
well worth while to have them fo at 
firft ; and then, in cafe they fbould bd 
contefted^ lefs doubt could arife about 
the identity or meaning of the inftru- 
ments in difpute. And a. as to the uie 
of the French, in conjuniSion with the 
Latin^ and for a time, in excluiion of 
it, the continental connections, from 
the moment after the Gonqueft, would 
be alone fufBcient to explain it, if we 
had not been told by hiilorians, that 
the Conqueror ufed the utmoft zed 
and induftry to propagate his own Nor-^ 
man tongue : and that too, in his par^ 
ticular cafe^ from motives of found po« 
licy and good fenfe« 

Thefe reafons, I thinks may give 
light into a meafure fo feemingly re* 

pugnant 
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^iignant to general principles of policy^ 
confidered independent of our hiftory ; 
but I own to you, I am greatly furprifed^ 
that from the time of Edw. IIL when 
the Parliament fo nobly checked the 
tifurped dominion of the baftatd French, 
(as the Norman Language has been 
called) in our Records^ that no fuccef- 
ful effort ihould have been made, or 
feemingly have been wifhed for, to 
teftore the Laws and all Legal Pro- 
ceedings, to the general Language of 
the Country^ from the reign of Ed. Illi 
to the beginning of the late feign i 
except the momentary ufurpation of 
good fcnk, (as I may call it) in one of* 
Cromwell's ordinances to this purpofe : 
an ordinance founded on juft notions^ 
Well confidered at the time, and fit td 
have been retained in after-timesi Pity 
indeed that the Language fhould havtf 
been, in any degree, fcnt into cxile^ 
Vol. IL D jufll 



.1 
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juft at the time when the legal Govern- 
ment was reftored ! 

PoLICRltES. 

To tell you the truth, I have other 
obje<flions to the ftyle and phrafe of 
our Profeffion, than what refult merely 
from the ufe of the native or any other 
Language in its Proceedings. We are 
every day enlarging a colledion of 
cant phrafes, which can fcarce be called 
Terms of Art, or, at leaft, are many of 
them of fo modern a growth, that the 
abfurdity is^ in a great meafure, that 
of theie times, and I do not know 
where it will end. Such are your 
*' ipringing, (hifting, and refultingUfes, 
" Executory Devifes, Contingent and 
" Crofs Remainders,*' and many others 
lefs authorifed that would confound 
Lord Coke himfelf : not to mention 
your ufe of fidions^ in contradiction to 

the 
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the common fenfe of the World,'*^ 
that the King never dies, — that the 
Term is one day, and fuch like. If 
thefe were introduced only for the 
love of myftery, or to amaze men with 
paradoxes, I could foun increafe your 
coIle<ftion. In the fame equivocal fenfe, 
ene might fay with S win burn, a mo- 
ther is no kin to her child ^ or that 
there is at this dayj no fuch thing as 
a religious man^ or, indeed^ as a villain 
in England; Thefe Jeu d'Efprits would 
be full as manly as making ^^ homo 
" ftand for a woman, or mulier for a 
man, perfons to be bj^rn to mean per- 
fbns already born, perfons living to 
** mean thofe not born^ a King to ftand 
*^ for a Queen, and even one particlo 
'* to mean another." But not to men- 
tion more of thefe^ for thefe are trifles 
to much of the Language of fpecial 
Pleading, fo little known to any but 

Da the 
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the Pfofcflbrs themfelves, that many 
would as foon expedl to get its mean- 
ing by conjuration, as that Patriarch 
of Venice once attempted by a word 
of Ariftotle's. 

EUKOMUS. 

Several ftrokes of raillery you have 
aimed at the Profeflion, put me in 
mind of an anecdote I have met with 
in a book of travels ; tho*, I am fure 
you do not mean to fay fo much. The 
ftory is not an unpleafant one, tho' 
you will own rather fevere, St. Evona, 
a famous Lawyei of this Country, in 
the days of our early anceftors, was 
piqued, we are told, for the honour of 
the Robe, that his Profeflion fhould 
have no Saint to patronize it, when 
almoft every other employment had 
fome pious perfon, whofe memory 
every one of the fame way of life 

might 
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might revere, and under whofe good 
aufpices they might follow the fame 
track. The Phyficians, he knew, had 
St. Luke; the Champions had fe- 
cured St. George to themfelves ; and 
Mufic and Painting were not without 
their Tutelar Saint : but the Lawyers 
he found had none. The Pope, he 
was bound, as a good Catholic, to 
think could help him out in this emer- 
gency ; fo to Rome the good old man 
went : and requefted his Holinefs to 
give the Lawyers of Britain a Patron. 
The Pope was not difplcafed with the 
requeft ; but puzzled how to grant it. 
The truth was, however the Roman' 
Calendar was ftufFed at that, or in later 
times, he could recolleft no Saint who 
was not already difpofcd of to other 
Profeflions. What could his Holinefs 
do ? The dilemma was diftreffing 
enough. Had he flatly told the old 

D 3 man. 
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man, he could not affift him -, the Pop^ 
would have owned then, what no Pope 
ever yet owned, his Incapacity: had 
he taken the other fide qf the alterna- 
tive, and offered him a Saint for his 
Profeflion, who bad already long been 
at the head of another ; his Holinefs 
forefaw our veteran Lawyer would 
have difputed with him the validity of 
a fubfequent grant of the ftnae thing, 
while a former vyas ftill in force elfe- 
where, PreiTecJ by this difficulty, his 
Holinefs adted like a good cafuift : and 
thought of an expedient thj^t might at 
once be a falvojure of his good nature, 
his want of recolleftion, and the Papal 
power. He prppofed to St. Evona, 
that he fhould go round the church of 
St. John de Lateran, blindfold, and af- 
ter he had faid fo many Ave-Maria's, 
that the firft Saint he laid hold of 
fliould be his Patron : which the goo4 

old 
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old Lawyer willingly undertook.-— 
When he had finiflied his Ave-Ma- 
ria's, (the Book fays) he flopped fhort, 
laid his hands on the firfl image he 
came to, and cried out with Joy, 
f^ this is our Saint, let this be our 
*^ Patron/* But when the bandage 
was taken from his eyes, what was his 
aftonifhment to find, that tho' he had 
flopped at St. MichaePs altar, he had 
all the while laid hold, not of St. Mi- 
chael, but of the Figure under St. 
Michael's feet ! The flory fays, he was 
fo dejedted at the difappointment, that 
he died foon after. And it feems to 
me flill open for you to argue, whether 
Evona himfelf had any authority to 
adt for his Profeflion ? And whether 
he fhould be deemed to have ever ac- 
cepted the Patron ? 



D 4 PoLi- 
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POLICRITES. 

I fhall fcarce ever make a queftioa 
pf what I can never fuppofe. The 
Profeflion may fafely difclaim fuch a 
Patron ; I truft none of its members 
gre bad enough to merit the imputa- 
tion. But, if you would wifli to 
^nfwer my difficulties rather than de- 
fert mie, with me it has always been 
difficult to underftand, how Pleading 
js neceflarily involved with ftjch barba- 
rous terms ; ^nd yet the art itfelf, fo 
fenced by this inacceflible jargon, is 
dignified by nothing lefs thaq the narrje 
of fcieace ? Tho* J rnuft nof forget the 
Conveyancers, both artifts often con- 
tributing to the glorious uncertainty of 
the Law. I do not kpow whether the 
blunders of the latter do not furnifh 
the other with the beft half of his 
|?ufinefs : " wor4s pf limitation and 

^f ViTords 
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^^ words of purchafe,'* it muft be 
owned, have been very good Clients ia 
Weftminfter-Hall i their pretenfions 
are generally left fo very vague and ill- 
defined, that one rarely knows in fa- 
vour of which to decide. However, 
the Pleaders are obliged to them. 

E u N o M u 6, 

They are very little obliged^ to you, 
I think, for fo partial and unfair a rc- 
prefentation. But inflead of a flat de- 
nial, of all you have faid, in common 
form, I am ready in contefting a point 
that has been fo often perverted, fairly 
to take iflTue, and in the Language of 
thofe gentlemen, ** to put myfelf on 
^' my Country." 

POLICRITES* 

*' I do fo likewife." But that you 
may not fliorten your defence for want 

1 of 
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of a charge, I here declare, that I, and 
every man in England, do complain ; 
that whereas, we are true, pious, faith- 
ful, and honeft fubjedls of this king- 
dom j thofe dealers in form, do infert 
both for and againft us fo many falfe, 
fcandalous, words, without a meaning, 
and with fenfelefs repetitions to the da- 
mage of the faid perfons, very often of 
all they are worth. This is piy de- 
claration ; and I give you leave before- 
hand, to plead as many feveral pleas to 
it as you will : for, I think, out of all 
together, you will fcarce patch up a 
defence. 

EUNOMUS. 

You have exprefled yourfelf rather 
in the ftyle of an impeachment than 
a declaration, efpecially as all the peo- 
ple of England are made parties to 
your complaint. And yet I do not at 

all 
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gll doubt, what you have probably con- 
demned without much thinking, you 
will have candour enough to admire 
ppon more folid refleftion, 

I obferve your raillery, in the courfe 
of our converfation, has been often 
pointed at forms of Law : and fpecial 
Pleading has, as it neceflarily muft 
Jjaye in that view, enjoyed a great 
(hare p£ that raillery, as you look on 
form to be of its eflence. But becaufe 
I aim at a more general defence, I 
will drop that particular for a few mo- 
ments, after reminding you, that one 
of its ableft advocates is not blind to 
any real defedts that have crept into it* 
Lord Coke himfelf often cenfures im-* 
pertinent pleading. Thefe cenfures 
do give fome little weight to your com- 
plaint ; efpecially as in thefe enlight- 
ened days, there has been even an ad- 

I drefs 
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drefs in Parliament againft fpccial 
Pleading itfelf. 

Forms in Pleading, of fome kind, 
neceffarily fucceeded the old way of 
defence, that was made ore tenus at 
the Bar. In that dafe, the parties could 
beft explain the nature and meaning 
of their defence ; and the Court, in 
prefence of the parties, could fay, 
whether that defence ought to be al- 
lowed. That method of pleading per- 
fonally at the Bar, is ftill retained, in 
a few inftances ; in the manner of fuf- 
fering a common recovery, in count- 
ing on a Writ at a Serjeant's call, and 
in pleading to Indiftments for crimes i 
and in Courts of Confcience, for the 
recovery of fmall debts. And though, 
in the general run of Civil Suits, it 
may, without examination, be thought 
the only remedy for difpatch of juftice *, 
it muft, in moft cafes, and in an ad- 
vanced 
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vanced State of Society, prove a great 
hindrance and difadvantage to the Sui- 
tors in other rcfpedls. For that reafon, 
it will be rarely found to continue ia 
caufes of value, in any civilifed coun- 
try whatever. The inftances of this 
kind, one reads of in the TurkiQi do- 
minions, may pleafe us that it is fcarce 
to be met with elfewhere. The oppo- 
fite practice, in moft countries in Eu- 
rope, and the elaborate forms, appro- 
priated to particular cafes, among the 
Greeks and Romans, fhew the fenfe 
mankind have of the neceflity of writ- 
ten forms of proceeding in the due ad- 
miniftration of Civil Juftice. Nobody, 
I imagine, every thing fairly confidered, 
would wifli to have this method of per- 
fonal Pleading, recalled in England^ 
And yet, it is very plain, fome kind of 
form immediately came in the room of 
this manner of defence, as a means of 

checking 
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checkitig the impertinence, and ex* 
pence of telling long ftories on Record^ 
and of obtaining fome kind of certainty 
in the grounds and meaning of the 
charge and defence fet up. You will 
beft unddrftand what kind of forms are 
real and neceflary, by confidering thd 
nature of the certainty the Law re- 
quires. This, I mentioned, will oblige 
me to depart a moment from the par- 
ticular fubjedl now under confidera- 
tion. 

it will appear, 1 apprehehd, iricon- 
tcftibly clear throughout our books^ 
that the Law requires lefs nicety and 
exadtnefs in ^ man's lad Will> than in 
a Conveyance i and lefs in a Convey- 
ance than in Legal Proceedings. The 
reafon of which I take to be ; that at 
the time of making a. Will, the parties 
underftanding is fometimes prefumed 
to be impaired, and they are obliged 

to 
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to adt without proper afliftance. And 
therefore, where there is power to 
come at the intention. Courts will do 
every thing they can to enforce it : 
becaufe a perfon in his Will difpofes of 
what is merely his own abfolutc ex*- 
clufive property ; or fo far only as it 
is fo. But in Deeds (which are folema 
a<Ss executed inter vivos) the Law 
will require a fufficient exa(ftnefs ; and 
legal powers to be expreffed in proper , 
legal phrafe. Becaufe they are fup- 
pofed to be framed by the advice of 
Council : and it is neceflary, if tech- 
nical terms are made ufe of, to under- 
Hand them in a fixed fenfe ; it is ne- 
ceflary too, for the credit of the Law^ 
in order to avoid bad precedents, to 
overturn fuch Deeds, as when conteiled 
appear to be informal and uncertain. 
But even here ** Apices Juris non funt 
'^ Jura /' and Courts will not permit 

trifling 
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trifling Exceptions to avoid Deeds^ ht^ 
caufe the party has no remedy to havd 
new* With more reafoHj greater pre- 
cifion was of old required in Writs, 
and dill more in Pleadings. For Writs^ 
if abated^ may be fupplied by ncvf 
Writs ; and for the credit of the Law, 
what is likely to become immutable as 
a Record i and as fuch^ of that dig-^ 
nity as in point of obligation and in-^ 
tcreft to the parties, to take place of 
all inftruments whatever ; in point of 
precedent, to iilence all mankind, 
ought in reafon to be more exadt than 
all other forms whatever. 

But even in Legal Proceedings, tho* 
they are, or are likely to become Re- 
cords, Courts will diflinguifh between 
matters of an amicable, and an adver- 
fary nature ; and will make fome grains 
of allowance to the former, that they 
will refufe to the latter. Lord Coke, 

I think. 
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I think> has told us» that they will 
not " pry with Eagles eyes into af- 
" furances of the Realm;" that fines 
(hall have fuch conftrudion as Char-- 
ters, or other Conveyances, between 
party and party; and need not have 
fuch a precife form as a Writ or a 
Judgment. From the fame j aft prin- 
ciple of reafbning, is derived that 
ftream of indulgence, that flows in 
the capacious channel of thofe ftatutes 
made Co remove exceptions to pleads 
ings, for want of form, where the 
want of form could be no pofiible 
prejudice to the matter in que^ion. 

After this fliort, but neceflary digref- 
fion,. to fliew what certainty the Law 
does, in general, require ; I muft now 
return to con(ider the particular kind 
of forms you, with a great part of the 
world on your fide, have fo freely cen- 
fured. 

Vo^L. IL E I {hall 
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I fhall be always happy in endea- 
vouring to vindicate any part of th# 
Englifli Law, which I adore, from any 
plaulible imputations : and if it is 
really vulnerable in any. part, perhaps 
It is principally in that you have now 
attacked. The few writers on Plead- 
ing, have never failed of making that 
pafTage of our mafter Littleton, to 
which you alluded, the motto of their 
performance : they with him, in their 
preface, call it a Science ^ but in their 
works (I allow) have either forgot- 
ten to treat it as fuch, or have moft 
miferably miftaken the nature of 
fcience. I do conlider it as a fcience ; 
and in vindication of Littleton's no- 
tion, fo grofsly perverted, will give 
you my rcafons why I think it fo : but 
as your obje<ftion itfelf mfty be ex- 
tended to other parts of our Law ; I 
Ihall go rather further in my anfwer j 

by 
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by fuppofing, in order to prevent, fuch 
objedtions. 

I (hall take it for granted, that fci« 
cnce and demonftration (which is the 
path to fcience) are not confined, to ma* 
thematical learning only. They are 

■ 

to be found, wherever certainty in our 
ideas are ; they are, therefore, to be 
had often in the ftudy of Morality, 
and confequently in Law, which is 
founded on Morality. Demonftrations 
in Morality are not, in every inftance, 
fo abfolute as in Geometry; becaufe 
this depends on external figures, un«- 
alterable in their nature, and indepen* 
dent of the mind: whereas, the other 
depending on the mind, muft depend 
on the clearnefs and precifion of our 
ideas; which muft be communicated 
by words, but will as often be en« 
tangled by them. Nor, when I fpeak 
of Morality or Law, as a fcience, can 

E 2 I be 
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I be underftood t6 mean, that all ih^ 
truths they contain are fo chained and 
€onne<5ted together, as to be deduced 
from & fingle propofitioh, like thofe of 
Euclid : that is iiot iieceffary to Sci- 
ence. Morality has been fo treated^ 
you will remember, but by no meafti 
to its adVaiHage, A chain of propofi- 
tions is as difgtrftmg on &tch fubje^ts^. 
is the iforms of Lemmafia, Poftukta^^ 
and CoroMiaries, fo idly ufed on fuch oc-^ 
ieafions^r And Leibnitz, who would 
hzrt dtediiced all we know in a direft 
liiife from ^^cogito cfgo fuiri," was 
tiot, in my opinion,, more ridiculoud* 
than thefe Virritcrs. 

• But Morality or Law itt to be con^ 
fidered as Sciences in this refpe€l : their 
principles are either felf-evident truths, 
or imftiddiately dediiciWe froni thefii y 
and We may rckfoh in every calb frofli 

ihdie 
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thofe priaclples» with certainty, dear* 
vBefs, and precifipa. 

Nor will it be any reply to what I 
have faid« to afk nip why^ if Law ia 
« fcience, does it at all admit of aU 
tercatipn ^ or is deiBonftration on one 
iide fet up againft a pretended demon«- 
ilration on the Qther> as in every cafe 
4irgued in Weftminfter-HalL? Why 
too, is truth itfelf engrafted oa error i 
Why do Lawyers (as you have urged) 
«ife fictions themfelves as principles ; 
fti>d indead of building on felfreyident 
truths^ ^gue from the cleaceil falf- 
li^pds ? 

The anfwer to b^th thefe otgeitions, 
as brieiy this^ that they are both of 
them th^ jcommon practice in other 
c^feSf Sut as to th^ firft objedbion^ 
she argument (if there is any) is drawn 
4Qrom the abufe, which , in found Lo- 

E 3 gio. 
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gicy you well know^ concludes nothing 
againfl: the thing itfelf. 

I. In Morality as well as Law, in- 

tcreft will often get the better of rea- 

fon : and men^ who have a pafiion to 

indulge, or a right to difpute, will, 

when byafled by intcreft, endeavour to 

maintain their ground againft truth; 

and keep up a colour of argument, 

tho* they argue from falfe principles. 

But then in neither inftance is fophif- 

try to be complimented with the name 

of demonftration ; neither Morality nor 

•Law arc to be degraded, becaufe they 

are abufed. Befides, as men in either 

cafe, are accountable to other tribunals 

than their own confciences, a difin- 

terefled decifion, in either cafe, will 

fet every thing right in the end ; will 

Separate truth from fallacy, and reftorc 

Science to its balis. 

2. Your 
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' 2. Your other objcftion is more 
plaufible, but proves too much. It 
proves, at leaft, that Lawyers may be 
excufed in arguing from fi(ftions, if in 
fo doing they do no more than what 
Mathematicians themfelves do. Thofe 
converfant in the higher Geometry, 
know what ufe are made of mere ap- 
proximations, where the conclufions, 
though ex vi termini, not ftridly true, 
are fo near the truth, that they anfwer 
the fame purpofe. But to give an in- 
ilance in Natural Philofophy, within 
every body's reach, do but, in Prior's 
Language, 

■ caft your eye 

At night upon a Winter's (ky, 

and then tell me, whether you fee any 
of thofe bears, dogs, and ferpents, fo fa- 
miliar to Aftronomers ? Every body 
fees the groffnefs of the fi<ftion; and 
yet, you well know, how ufeful it is 

E 4 to 
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to Aftronomcrs. Will you, after thcfe 
bold affumptions, rob the Lawyers of 
a few innocent iidlions ? Or impute as 
a crime to one fcience, what has fo no-** 
bly extended the boundaries (rf others ? 
But the Law itfelf, in reality, is not 
anfwerable for all its fictions : we muA 
diflinguiih. Some, indeed, are of its 
own creation ; but others are the effedl 
of time alone. To explain myfelf by 
fome of your own inftances : tJbat all 
lands are held qf the King — • that the 
King never dies — that the TCerm is but 
me d(^ -*- that yamaica^ or any other 
part of the world, is/aid^ in a declara^ 
tion, to he in the county (f Middle/ex 
— are merely notions of Law, and of the 
genuine effcnce of fidion. But the 
terms Benefit of Clergy --^ incurring 
Premunires • — the dodtrine of Common 
Recoveries ^nA Cqfual Eje^ors --^ the! 
fiddons now, were once correft ex- 

preffions ; 
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prefCons ; are founded on former real 
pradtice ; by courfc of time and acci- 
dents are greatly perverted from their 
original, but yet eafily to be traced to 
a found natural meaning. 

If then, this anfwer to your objec- 
tions is fufiicient; and the notion, 
that the Law in general is a Science, 
is right 5 I will next confider, whe- 
ther that branch of it that is conver- 
fant in pleading, has not the fame pre- 
tendon to (cience, that legal reafoning, 
in general, feems to have. And tho', 
on this occafion, I am council for 
Littleton, as well as the Law ; I de- 
fire Littleton himfelf may be heard : 
becaufe I principally intend to (hew 
the juftnefs of his obfervation. 

-—'* Know, my fon, (fays this great 
** Sage in the book before us) it is one 
** of the oioH: honourable, laudable, 
*^ and profitable things in our Law, 

" ta 
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» 

•* to have the fcience of well plead- 
*' ing in Adlions real and perfonal; 
** and, therefore, I counfel thee efpc- 
^^ cially to employ thy courage and 
'• care to learn this." 

Littleton's words are, in point of 
cxpreffion, too plain to need any com- 
ment; I will only enforce them, by 
obferving, that the fcience he fpeaks 
of has, at this day, fome additional re- 
commendation to its '' being honour- 
*^ able and profitable," that it is lefs 
troublefome than it was formerly : be- 
caufe, time has not only lopped off 
one of its branches, in the difufe of 
real adions ; but improvements in the 
Law itfelf, have weeded it of many 
of thofe quirks and chicanery that dif- 
graced this part of the Law, more 
than any other ; and that fo often in 
pradice, fet Littleton's epithets of 
** honourable" and " profitable," at 

variance 
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rariance with each other. Witnefi 
the Statute of Q^ Anne, for the amend- 
ment of the Law: and a hundred 
others allowing the general iflue, and 
fpecial matter to be given in evidence. 

By pleading, I ftiall underftand the 
entire ftrudlure of a Record : compre- 
hending as well the Plaintiffs demand, 
iuitcd to the nature of the adion and 
jhe circumftances of his cafe, as the 
proper anfwer of the Defendant to de- 
ftroy that demand; with the fubfc- 
quent fleps arifing from thefe, till 
the Record is brought to fome liTue, 
either of Law or Fa<ft. 

Now with reafon and common (cnfc 
for your guides, would not you, in 
framing any demand at Law, confidcr 
what is to be alledged, and what can 
be proved ? For in fuing either for a 
right detained, or a wrong committed, 
the Plaintiff is to recover by his own 

ilr.ength. 
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ftrengtbf and not by the Defendant'^ 
weaknefs. An4 if, in point of pru^ 
dencc as well as jufHce, lie' ought to 
dcmajnd no more than he can prove ; ia 
point of general coavenience he ought 
to demand it, with that certainty and 
precifion, (as to tixne^ place^ perfons^ 
&c.) that the Defendant may know 
how to anfwer the demand; and a 
third po-fon^ an entire ftranger to both, 
iitting in a Court of Juflice, may know 
how to judge between them. This, I 
take it, is the tCknce of a 4^{:laraUom 
in the abftrad : it is common to every 
form ; and without which no form of 
a declaration is perfed. And tho' the 
wifdom of the Law, has invented 
different forms of Adions for the re- 
covery of different Rights ; you will 
find, that the fubftantial part of any 
jdeclaration, is, as to its great outlines, 
what any perfon of good fenfc would 

moft 
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Inoft probably put together in a de** 
inand of that nature. 

POLICRITES. 

But though declarations of Trover, 
t)etinue, Trefpafs and Cafe, have each 
their proper forms ; why, if your pofi- 
tion is true, cannot a plain, juft narra- 
tive of the circumftances of fadt, be 
fufficient of itfelf ; and the bare ftate 
of the cafe be its own form ? 

EUNOMUS. 

I ciQ only anfwer, that this might 
do very well for the few who are en- 
dued with uncommon good fenfe i but 
is not the ^afieft and moft diredt way 
for the generality of people, who would 
never be able to tell their own ftory on 
'Record, in ft fball compafs. I tvill 
add, that forms, of fome fort, are the 
3 confe(|uence 
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confequence of any thing becoming an 
Art : what do we mean by an Art, but a 
collection of certain rules for doing any 
thing in a fet form ? I will add too, 
that thefe forms are more concife and 
convenient in themfelves, than any one 
general form can be. I beg you would 
remember, I am not (hewing you the 
manner of pleading ; but that pleading 
is a fcience : nor (hall I> in any one in- 
flance, pretend to tell you what ought 
or ought not to be pleaded ; but I am 
to maintain, that in any inftance what- 
ever, where the pleading is good, it is 
reducible to plain principles of com- 
mon fenfe. . This confideration, tho' 
it will not, in a moment, convey into 
your head all thofe forms, that nobody, 
I fuppo(c, is born with, but acquires 
by long application and experience: 
yet will it teach you how to judge of 
thofe forms ; how to examine the pror 
5 pricty 
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prijety of thofe exceptions, to be met 
with in our Report-books, and the 
opinions given in thofe cafes ; in (hort, 
it will prevent' your being mifled by 
form in oppofition to common ienicj 
or without ever confulting it. 

The Defendants plea or anfwer to 
the declaration, (which, tho' only one 
part of this branch of learning, has by 
accident given name to the whole) is 
the mod: difficult and complicated 
part. It muft be grounded as well 
on the cafe the Plaintiff makes, as 
his own : and therefore, in the (im- 
pleft view, a Defendant muft either 
except to the manner in which the 
Plaintiff makes his demand, or he muft: 
anfwer it. Again, in anfwering, hp 
muft deny the faA alledged againfl: 
him, or juftify the doing it. To fhew 
you this ^dea is not a refinement of 
modern Theory, I will appeal to anr 

tieot 
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ticnt Rome. Tully, in his Milo/ yoti 
remember, feems to have confidered 
this as the only method of treating a 
charge— Vidit in confcffione fafiti, ju- 
ris tamen defeniionem fufcipi polie— « 
and again. Cum dikt oontroverfia nulla 
fadti, juris taraen dirceptatioaem effe 
trolult, 

PoLICRITES, 

That a' peribn, when he is chargcdi 
with having done any thing, mull ei- 
ther deny or juftify the faft ; I readily 
grant : but your modern way of doing 
both, puzzles me extremely to account 
for. And it will be as eafy for you to 
quote Tully in vindication of that me- 
thod, as to make it fcience. Euclid 
tjften fets out with fuppofing, that a 
propofition is true or not true ; but he 
never fuppofes both. The conduct of 
your Pleaders in this cafe is, to me, 

worfe 
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tirorfe than the moft perfe£t fcepticifcn. 
i know nothing that refeoibles it^ but 
Mr. Bayes's dance in the Rehearfal. 
Firfi his troops are dead; that they 
are hot dead % then it is doubtful whe-* 
thcr they are dead of not. An abfur- 
dity this, in pointy to any common 
Cafe, (of an aifaalt and battery for in- 
fiance,) where a Defendant firft fays, 
he did not do the fa£t charged ; then 
he fays, that he did it in his own de^ 
fence. 

And therii tho^ I fhoiild admit the 
ftecefiity of different forms in de-^ 
darationsi I have much to objedt to 
^hat you^ no doubt, will call word^ of 
tourfe^ fuch as colour^ inducement^ 
and all that kind of ingenuity with 
^hich Pleaders varniih over the flaws 
©f their manufaftures. Why, for in- 
Ibncei becaufe I have refled:ed on a 
perfon'6 chara^er^ txA am fued for it, 

VoL.IL F in 
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in an afiiion for words, is he, at the 
very time he complains of fuch an in- 
jury, to do me (and what is more^ to 
be authorifed in point of form, to do 
me) a much greater injury in the fame 
way ? Why is he to reprefent me as 
one of a malicious, diabolical difpofi- 
tion, and intending totally to ruin him ? 
Why, when another knows he ought 
only to alledge what he can prove, is 
if a neceflary form for him to, fay, I 
beat him with flicks, knives, ftaves, 
and endangered his life ; when, per- 
haps, if I did any thing, I only gave 
him a pufti? It is the dodrine of 
Pleading, that fuch things are not tra- 
verfable, becaufe immaterial : if they 
arc immaterial, for that reafon they 
ought not to be alledged. As fpr the 
giving colour to Pleadings ; it is what 
has frightened fome from the Profcf- 
fion itfelf s I need no( add, it is enough 

to^ 
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to difcrcdit-thc Profeffion in the opi- 
nion o( others. 

« 

EUNOMUS* 

I ihuft again repeat, I neither pro- 
pofed to teach the rules of Pleadings 
much lefs to vindicate the real imper- 
fedionsy and abufe of it. It is not a 
refledion on the foil itfelf that weeds 
grow up with the fruit : it is on thofe 
who negled its cultivation. Moft of 
your objcdions are old, and carry with 
them the marks of decay, as well as of 
age. There is lefs room for them now 
than ever : at lead, I will maintain. 
Pleading was never treated more as a 
fcience, than it now is from the Bench ; 
and that in its confequence mud make 
it be fo at the Bar. The more ftrid 
the aflay is likely to be, the purer will 
the coin be fcnt from the Mint. And 
in fad the fpecial Pleaders are not 

F 2 now 
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now the reclolc beings that you fup«^ 
pofed them^ in the beginning of our 
aonverfation,. '* people who furnifli 
♦* the language of courts without ever 
** being feen there themfelves y' but 
many of thein>> men of the firft abili- 
ties and moft extenfive practice ; who^ 
if their inclinations or other engage-* 
ments to the public would permit^ 
might introduce their own feience in* 
to the world in a manner that fliould 
fetisfy every friend to folid learnings 
and iilence every cavil and' objeftion. 

But as we are yet to look for anjr 
work of that kind upon this fubjedt^ 1 
will endeavour to relieve your at prefent 
By obferving, that as to the goodnefs of 
pleading, this feience,. like every other^ 
6as its axioms; certain eilabliihed 
maxims,, which influence the whole,, 
and with which all parts of the fyftem^ 
muft be coniiftent^ 

2 Ar.Declar- 
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A Declaration, in general, we may 
venture to fay, will be good, if the 
Demand itfelf is well grounded, the 
form of AiSlion rightly chofen, and the 
<:ircumftanc€S of the Cafe expreflcd 
with IbfEcieUt clear nefs and certainty'. 
A Plea, in general, will be good, if it 
is a certain Legal Anfwer to the De-* 
<:laration. 

. To be more particular: the firft 
fault in Pleadings is fatal ; and the 
declaration is the ground of the whole. 
So that, if the demaild itfelf is faulty, 
tho' the Plea is equally fb, the Plain-* 
tiff muil in reafon be the lofer : for nor 
matter what is the weaknefs of a for- 
trefs to thoie who are fliil too weak to 
attack it. 

To have the demand unexception- 
able, there muft be a legal right of 
^adtion, and the jwoper courie of reme- 
dy. The cafe muf): be expreiTed with 

F 3 pcrfpicuity 
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pcrfpicuity and prccifion : and hence 
the^ ncccflity of many Counts or difFer-** 
cnt ways of laying the cafe in a Decla- 
ration. Hence, too, matters of in- 
ducement are laid ; it is a general rule, 
thefe are not traverfable, becaufe they 
are not material to maintain the charge, 
but to inform the Court how the de- 
mand arofe. For this rcafon, they need 
not be avef red ; but every thing ma- 
terial to be anfwered, ought to bo 
averred. 

Then, as' to the Plea, (confidered, 
I mean, at prefent, as an anfwer, not 
as an exception, to the Declaration) it 
mufl be either a diredt denial, or a di- 
reft excufe. Confidered as a clenial, it 
muft not fet out matters which do, in 
effeft, amount to the general iffue, but 
muft fet out the general iffue itfelf : 
for every body fees, the latter brings 
the Record to the very point at onc^, 

which, 
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which, after all, in the other cafe it 
may come to, tho', poflibly, not till 
it has been fwelled and entangled with 
Replications, Rejoinders and Surrejoin-- 
ders. A Plea muft not contain matter 
of argument or inference, but a pofi- 
tive aflertion. It muft not contain de« 
partures ; or traverfe what is not al- 
ledged in the Declaration. It muft 
not be double, but reft on one fimple 
point of defence. A Defendant, at 
this day, by leave of the Court where 
the Caufe is depending, may plead fe- 
veral matters in his Defence, but not 
make a Plea double. The antient way, 
ftill ufed in niany cafes, to avoid du- 
plicity in a Plea, is, firft, to proteft 
any matters charged are not true ; and 
if triie, by way of Plea, tojuftify. 
This form of Pleading admits, ybu 
fee, of but one diftinfl: ifTuc; either 
upon a proteftation or the Plea. After 

F4 ^1» 
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all, when the contents of the Plea 9fC 
fettled, it muft be right in its conclu^ 
iion ; that is, in proceedings, by origi- 
pal writ, it muft, as the cafe requires.^ 
conclude, cither to the Writ or the 
Declaration ; and in this fcnfe only, I 
take it, is to be underftood the maxima, 
fhzt the coQcJufion deijoes the nature 
of the Plea. And in every cafe a Plea 
puft conclude, either to the Court or 
the Country, as the matter contained 
jln it is properly cognifable by th? 
Cowt or a Jury ; and* therefore, leads 
towards a demurrer or ati iffuc of fa£t. 
If I aol oot perfeftly intelligible to 
you, or have been under miftaljes my- 
felf in what I have advanced, as ther§ 
is too much reafbn to fear, I hope th^ 
dijfficulty of the fubjcift will excufe mev 
The ftru<[!lure of a Record, raifed cm 

theie foundations, i^ not lefs fblid thai; 

♦ ■ • • 

^he denionflration of a proportion in 

Euclid ; 
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Euclid : and Pleading^ formed on tbefe 
piaxims, is not only matter oifcience^ 
Jbut, perhaps^ affords fome of the bcft 
fpecimens of ftridt, genuine Logic. 
I know it is the want of adhering 

to thefe maxims, that wilL after alL 

ft ' . * • ' 

ht urged by m.cq of fenfe, as the great 
pbjeiflion to fppcial Pleading. A na- 
vigation, often difficult in itfelf, and 
always made dangerous by bad pilots, 
has made many wifli that the courfe of 
the voyage was entirely changed ! This 
view, probably, induced the Legiflature 
to authorife the general ifTue in many 
cafes, and pernnt the fpecial matter to 
be given in evidence. The fame view, 
probably, occafioned an application to 
the Legiflature, at the time one great 
reformation in the Law was made 
by putting Pleadings intq Englifh, to 
abolilb, at one ftroke, all fpecial Plead- 
ing whatever. That part of the pe- 
tition. 
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tition^ we know, was barely left to 
iland on the Journals, and never was 
made part of the Law. 

Others have wiflied to compafs the 
fame end, but to obtain it by different 
means : to have the advantage of the 
general ifTue in ^li cafes ; but in all 
cafes to have a note of the true point, 
meant to be infifled on at the trial, 
given to the other party or his attor- 
ney ; to have that very point found in 
terms by the Jury ; to have it endorfed 
on the Poftea i and Judgment given on 
the point. This method, it has been 
though t| would be fufficient to prevent 
furprize on either fide ; would prevent, 
at the fame time, all the inconveniences 
arifing from the intricacies of Pleading, 
and yet make the Record particular 
enough, to fet up one verdidl,' unim- 
peached, as a bar to another trial on 
the fame cafe. I (hall only obferve, as 

to 
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to the method itfelf; that there is 
foiAething analogoas to it already fub- 
lifting in practice, in the cafe of an in- 
diftment for Barretry : which offence 
confifting of divers adls, in difturbanctf 
of the common peace, a genelral charge 
is allowed tO'be fufficient on the indi<ft-' 
ment ; and in lieu of the particularity 
fo favourable to the Defendant, and on 
that ^ccofint,^ that he may not be fur- 
prifed, fo agreeable to the general po- 
licy of the Law, a note of the particu-' 
lar matters intended to be proved is 
given' to the Defendant at a convenient 
diftance of time before the trial. 

But whether fpecial Pleading would, 
in point of faving time or expence, be 
better reduced or not; or whether 
this method would be efFedual or not, 
are points, about which, I take not 
upon me even to hint an opinion. I 
am content to infift, that Pleading i«, 

in 
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in its own nature, a Science : and that 
in all cafes, where the fkill of the 
draughtfman itfelf is not deficient^ 
the outlines may be truly and regularly 
drawn. 

Thus, my Friend, have I prefumed 
to vindicate this copious and difficult 
fiibjedt from thofe imputations, which 
I fhall not icniple, now, to call, rather 
the cavils of prejudice, than the at-^ 
tacks of truths }f it really wanted 
defence, I am confcious^ it mufl havef 
looked for it elfewhere ; I am too little 
verfed in the excellencies of the art^ 
to have fet it in a fair and proper light ; 
and yet too well aiFefted Jo the Law 
in general, to fufFer raillery to pafs for 
argument, and the honours of a vifto- 
ry, to be affumed without even the 
merit of an engagement. Am I to in- 
fer, from your filence, that your atten- 
tion is only wearied, or that your ob- 

jeAions 
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jedlions are^ at Iq&, exhaufted ? How* 
€ver> I think it high time to know 
your mind, and I will call upon you 
in the words of the Poet. 

•-*— dede manus, ft non accingere contra. 
POLIC RITES. 

§. 7. A Gompleat furrcnder, I fear, 
you muft not expeft ^ I am fo far aware 
of your ftrength, that I think it good 
general(hip to referve my fire ; and per- 
mit you to flatter yourfclf, that you 
have filenced the battery in that quar- 
ter, that I may open it with more fuc-> 
cefs in another. 

And befides, many of the objeftions, 
laying as ftrong againft the forms of 
Conveyancing^ as againft thofe of 
Pleading, and which, therefore, I fhall 
not repeat > the former has enough of 
its own, attended too with more fa^ 
tal confequence in this cafe, than in 

the 
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the other ; and of a more extenfivei as 
well as more pernicious influence. Very 
few, in a fociety^ (comparatively 
fpeaking) perfecute: their fpecies, or 
are perfecuted in Courts of Juftice : 
confequently, few iufFer by Nonfuits, 
Demurrers, and Arrefts of Judgment. 
But every one, in his turn, that has 
any property at all, buys or transfers 
an edate, marries and dies. And, 
therefore, every one in his turn, either 
inhimfclfor his pofterity, may be a 
yidtim to the Conveyancer : as he may 
be harrafled by his Deeds of Purch^fe, 
his Will, or his Settlements. And 
yet, here, I fuppofe. Practice is to be 
dignified, at leaft, with thp name of 
an Art, as before it was called a Sci- 
ence : as I (hall, doubtlefs, be told one 
has its Rules as well as the other its 
Principles. And one of its rules, no 
doubt, is to be as prolix^ and full of 
5 tautology 
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tautology as poffiblc. The credit of 
which obfervation I, by no means^ take 
to myfelf : it has been made, at lead, a 
century ago; but, I fuppofe, does not 
lofe ftrength at this day. One of our 
Legal Antiquarians, I remember, in a 
kind of funeral Eulogium on the Saxon 
fimplicity, fo long fince dead, obferved, 
that even in his time ** an acre of Land 
** could not pafs without almeji an acre 
" of Parchment.'* He would have ob- 
ferved at this day, that a flock of (heep 
is often converted into a Settlement. 
Virgil's Carthaginian Queen was im- 
moderate as well as fraudulent, in cut- 
ting the thongs into parchment, to in- 
clofe the purchafe *. Our moderns are 
rather more moderate, as they fcem 

^ Alluding to the tradition hinted at in thefe 
lines : 

Mercatique folum fadi de nomine Byrfam 
Taurino quantum pofient circumdare tergo. 

IE*n. I. V. 371. 
fome- 
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fometimes to bargain for no more Isam 
than they can cover with the tincut 
parchment that conveys it. If Somner/ 
however^ a grave antiquary^ could in* 
dulge in the obfervatton joft mentioned/ 
we may eafily forgive the comie hu- 
mour of the Poetji who makes Ham<^ 
let remark, *^ that the very Conveyan- 
** ces of a man's Land would hardly 
** lie in his coffin :" and if all this 
mafs of vefbofity fhrinksi at laft,- txi 
little or no meanings I may well con-^ 
tinue and apply the dialogue of Ham-< 
let and Horatio, to our preient fub^ 
jeft. 

Ham. Is not pftrchment made of flieep-&ihs f 
HoR. Ay, my Lord, and of calve^fkins toow 
Ham. They are fheep afid calves that feek oiff 
aflurance in that^ 

EuNOMUSi 

§^ <S. I fear no human ties v^ill give 

the ** aflurance'' you fcem to expert. In 

vain 
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Vain do we blame Civil Contrlfls £br 
the want of ^ Security^ which is fcarce 
to be had from I^aws themfelves; The 
adequate compliance with a Law, or 
the pctformance of a dontraft^ muft 
itand a little indebted td moral honeity ; 
or the penalties will not protect the 
one, much Icfs will the parchment 
the other; And tho', in many cafes, 
there is no intention to evade either a 
Law dr a Cbfltradtj there may yet bd 

a difficulty to underftand themj a 

> 

difficulty in bothi irifing from the 
Unavoidable Ambiguity of Language i 
and in Gonvcyancesi very often in- 
creafed by the cireumftanees and con- 
dition df the Parties. Your objedion, 
therefore^ (to treat it feriouily as you 
began) proves a great deal too much ; 
it iSi in fdme meafure^ founded on the 
imperfe<f):ion of human nature 1 which^ 
furely, will afFed: apd perplex other* 
VoLi IL Q humadt 
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human Ads, as well as Coftveyancing^ 
But this unavoidable obfcurity, which 
is imputed to Conveyancing as one de- 
fcft, is, in reality, the caufe and, I 
may fay, the parent of the other : 
Deeds are, therefore, made prolix that 
they may not be obfcure. The ver- 
bofity you complain of, arifes from 
the anxiety of the Parties, that their 
meaning may be fully exprefled ; that 
as little as poflible may be left to re- 
fine dconftrudlion ; and t no loop*hole 
for evafion. And thus, in the common 
comparifon of words to the leaves of 
trees, tho' thick leaves do (hade the fruit 
too much from the fun, yet they, 
ftt the fame time, defend it from 
blights. I do not, however, pretend 
to infinuate, that the length of Con- 
veyances, is not often unwarrantably 
licentious ; I only mean to anfwer in, . 
general, what you objedt in general. 

7 . And 
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And it will ftrengthen this anfwerj, as 
well as meet with another part of your 
objeftion, that flows from a compari- 
foil of the prefent age> with thofe far 
back, if we are a little more particular 
on this fubjedl. The fubjedt itfelf is 
indeed very extcniive : and you did 
not greatly exaggerate, when you faid, 
every body made a Purchafe, a Will 
or a Settlement. As all property may 
be conveyed, it is evident modes of 
Conveyancing muft depend on the na- 
ture and modes of Property, and are 
co-extenfive with them. I will, there- 
fore, very flightly, confider the fubjedt 
in this order. Firft, I will attempt a 
fliort hiftory and general fketch of Pro- 
perty in its feveral fucceflive ftages, 
comprehending fome of its lateft regu- 
lations by Law* I will next confider 
the alterations in Conveyances, depend- 
ing on the Hate and alterations of Pro-* 

G 2 pcrty. 
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pcrty. After which it will be neceflary to 
deduce the alterations in Conveyancings 
introduced by Law ; and, very fliortly, 
to obferve what arc the now great pre- 
vailing modes of Conveyancing. Laftly^ 
I (hall enquirlc, whence arifes the con- 
fufion in forn^s of Conveyancing. In 
going through all this, the lead I can 
do to reward your patience^ is to give 
you free liberty to interrupt me as 
often as you pleafe, to ftart your ob^ 
}e£tions, and make your replies^ 

POUCRITES. 

I wifh you may not repent of youf 
coneeffion i however^ the vaft tradt o^ 
time you arc about to eomff ehend will 
be my apology* 

I fliall not fcruplc to fet otft fo faf 
in youfr favour as to take the fubje<fl 

7 ^P 
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up no higher than the Conqiieft : and 
even for a long while after, we are 
too deftitute of particulars to be at all 
nice in fixing dates or didinguifhing^ 
periods. It is fulfHciently evident upon 
the leaft recolledion, and I will ven-» 
ture to aiTume it as an axiom, that for 
many ages, ** the property of the 
^* whole kingdom was comparatively 
•^ very fmall in itfelf, and in very few 
•* hands." The riches of the nation 
arofe almoft entirely within itfelf; and 
England, confidered as a refervoir, 
was, with refpedl to its foreign engage- 
ments, rather emptied than fupplied 
from oth^ quarters : for Wars were 
attended rather with expence than 
plunder^ And the other great external 
refource to a kingdom, that of Trade, 
for a long time did hardly exift. The 
Riches of this Country, at the times 
wc allude to, arofe principally from the 

G 3 produce 
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produce of its Land. And from tho 
great and even difproportionate trails 
of Moors, Heath, and uncultivated 
Land that we fee even at this day, v^e 
piay reafonably infer an infinitely 
greater formerly; when the Forefts 
Laws prevailed and engroffed fo much 
of the furface ; when the reft of the 
furface was employed only according 
to the mean ftate of Agriculture in 
thofe days. And then in how few 
hands was even this property ? Th? 
Church (comprehending the monaf- 
teries) we are told had about a third 
part of it ; and the reft was parcelled 
out, according to the military idea of 
thofe times, among the great feudal 
Lords, who by their immenfe accu- 
mulation of property were only enabled 
to rebel againft their Sovereign and im- 
povcriih their fellow-fubje£ts : for the 
Public, comprehending the Bulk of the 

People, 
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People, exclufive of the Church and 
the Nobility, were either Mechanics 
and Artifans, that from the nature of 
their trades and their tenure muft hive 
lived from hand to mouth ; or Feudal 
Tenants in the melancholy ferics of 
Vaflalage down to perfedt Villainage, 
Nothing can take off from the defor- 
mity of this profpedt, but the faintnefs 
it acquires from the diftance at which 
we now view it. If you would at once 
change the fcene, and as it were con- 
template day-light without obferving 
thofe intermediate diminutions of fhad^ 
by which it is gradually feparated from 
darknefs ; we muft at leaft pafs on to 
the reign of Henry VII. if not to that 
of Elizabeth, before we can have any 
comfortable view of the Arts, Com- 
merce and Riches of the Kingdom. 
We fhall then find a vaft increafe as 
well as a diiFufion of Property : it vvas 

G 4 thca 
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then principally that England was ccni 
peiled with and began io be fuppUed 
from cvgry part of the habitable globe i 
it w^s then that every individual v^a$ 
enabled by his own induftry to acquire 
property, fixed in its natiirc, and frep 
in its difpofal, It is enough, in fpeak- 
ing to one not a Stranger to the Law 
and Hiftory of his Country, to rcfer^ 
jn proof of what I ^v^nce, to the 
great Conftrudion on the Statute of lor 
tails^ the Diflblution of MoQafteries^ 
and the Statute of Wills. All thefe 
^ongurred tp opeq a f{^ee Aliens^tion of 
l^roperty jf a^ Comnierce and ti^e DiA 
(:pyerie$ which it produced, did to in-; 
preafe it. Not th.at, I think^ the j^Or- 
)itica^ bafis was broad enough to raife 
the iipportance and riches of this Coun. 
^ry to its jujft and full grandeur, till a 
greater increafe of Gomnicrce fcrvcd ta 

4 

animate the Spirit of il^e Twes ; and 

at 



DIALOGUE II. €9 

at the fame time that it increafed tho 
fliches of l^ngl^nd, made the Riches 
of England in a manner thofe of the 
reft of Europe. 

When from that time to the prefent 
you glance ever fo lightly back on the 
abolition of the military tenures with 
^11 their train of ferviqesi the new 
ipecies of Taxation that fprung up out 
of their ^Ihes 1 the introduQion of pu* 

« 

blic funds that took its rife from tho 
emergency of the publicj^ and that ia 
its confequence has producedj, and will 
peceffitate the continuance of other 
funds ; tho' let n^e obfervc a wife mi- 
liifler to keep this flame alive now and 
then fnnffs the wicJi?: inilead of per- 
petually demanding oil ; prudently re- 
duces the debt in order to preferve the 
predit. Add likewife the eftablifhment 
of the Bank and commercial compa* 
flies ; the ingenious^ and to certain li- 

mits^ 
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mits, ufeful fubftitution of paper curreii-* 
cy for cafli; the analogy that inland Bills 
have been made to bear to foreign Bills 
of Exchange in their negotiability and 
legal protedlion ; and the coincidence 
of all thefe in fornriing a new fpecies of 
property; when I fay you have furveyed 
ail thefe in your mind, you vvill have 
before you a fketch extcnfive enough for 
our prcfent purpofe, of the general 
State of Property ; from whence you 
will colled, that it has been in the 
eourfe of time more widely difFufed, as 
well as prodigioufly increafed, as to the 
modes and quantity of it. 

Its having fubfifted in fo many ne\y 
modes, and its being fo widely dif- 
fufed, are circumftances that diredly 
lead us to the conlideration of Con- 
veyancing. The forms ufed in early 
times, you will remember, were few 
and fimple : for which it will be fuf- 

ficient 



DIALOGUE IL 91 

ficient Jto have rccourfe to iFeJi^ Ma-» 
doXy and fome other compilers of an- 
tient Precedents ; tho' the Draught* 
in thofe Colleiflions, I own, are on 
fo fmall a Scale, that thofc of later ages 
will appear too large and difproportio- 
nate: but I leave you to your own re- 
flexions on (hat head, and will go on 
as I propofed. 

§.12. And in order to keep within 
moderate bounds on fo large a fubjeft, 
let us diiiinguifli as well as define. 

By Conveyances, I would be under- 
flood to mean at prefent, written In- 
.ftruments of private Perfons, difpofing 
of Property. This feems the moft ex- 
tenfive notion of the fubjeft : it has 
on the other hand its own limits, and 
even thofe muft be reduced in thi$ En- 
quiry. 

It i§^ obvious from this definition, 
that there are numberlefs written In- 

flruments 
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ftraments that by no means fall under 
the notion of Conveyances. — Such are 
Certificates^ Rules or Orders of Courts, 
Writs and Commiffions, and various 
other Public A(fls, Thcfc are all 
written Inftrunients; but they are 
neither Inftruments of private Perfons, 
nor do they difpofe of Property. There 
are likewife other written Inftruments 
which are in part included in the de-* 
£nition ; and have a neceffary relation 
to Conveyances. They do djfpofc of 
Property, but they are not a<fts merely 
of private Pcrfons. They arc not 
therefore in the prefent notion Con-^ 
veyances ; nor indeed in legal parlance 
have they been deemed fo, but are 
called ** Aflurances of the Realm." 
They are Ads of Court as well as 
A^s of the Parties : or rather Adts of 
Court intended to fupply the defedls, 
ftrengthen the operation, and preferve 

the 
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the memory of what arc in their own 
nature mere Ads o^ the Party« Such 
are fome private Ads o( Parliament, 
Fines and Recoveries. All which it 
is fufficient only to mention } their not 
being in themfclvcs properly Convey- 
ances will warrant our difmifiing them 
at prefent« 

By this definition too I would be 
tinderftood to include a Devife or Will 
as fpecies of Conveyances ; though I 
know in common propriety a Will 
and a Devife are not only with re-« 
fped to the different nature of the 
property they difpofe of diftingui(hed 
from each other^ but as ads that do 
not operate till he that made them 
ceafes to exiflj are always in treating 
regularly on fuch fubjeds oppofed in 
a (Irid fenfe to Conveyances^ But (o 
general a view as we are about to take 
Ifyill not endure this prccifion^ They 

are 
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are both written inftruments of private 
perfons difpofing of Property^ they are 
both therefore Conveyances within the 
very letter of theprefent definition. 

§.13. Change of Property Jeems 
very early to have been accompanied 
with fome written evidence to fub- 
ftantiate the transfer. The fuperior 
ufc of written agreements to thofe 
made only by word of mouth arifes 
from writing being in its nature better 
able to keep in the memory of the 
parties themfelves the particulars of 
their agreements ; and from its af- 
fording the beft evidence for others 
to judge of the right of Property in 
cafe the claim fhould be contefted ; 
or where thofe who were privy to the 
making the agreement are not to be 
had. 

No doubt of it the parole transfer 
was the original form of alienation ; 

as 
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as It is eafy to fuppofe the notion of 
Property, and the variations incident 
to it, to have been much earlier than 
the date of letters* The purchafe of 
Sarah's Burying- place, in the twenty- 
third chapter of Genefis, is a very 
early and beautiful in (lance of the 
fimplicity of the primitive times. And 
the great weight our Saxon Ancreftors 
attributed to fimple livery is better 
known to us than their forms of Con- 
veyances. To this day indeed, ia 
many inftances, the grcateft intereft 
in lands may be paffed by mere livery 
and feifin. But thofe changes of Pro- 
perty are neceflary objeSs of Convey- 
ancing where there is nothing for a 
corporeal inveftiture to attach upon^ 
or^ in other words, and more artificial 
language^ what " does not lie in livery 
** muft lie in grant.'* 

§. 14. 
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§. 14* Should you afk me conCet-iiA 
Ing the nature of particular forms^ as 
well as of the fevcral kinds of Convey-* 
ances^ their hiftory and their origin j 
the dread of ^prolixity would make m6 
rather prefer the riik of being obfcure 
to be fufe of being eoncife. This con-i* 
fideration makes me gladly pafs over 
the general or accidental ftrufture of 
the deeds I am after to mention ; with 
the various fof ms of datingi executing, 
and attefting. 

I fat out with obfetvingi that thd 
alterations of forms in Conveyancing 
have depended much on the various 
alterations of Property itfelf : bdt al^^ 
terations of the modes of Conveys 
toeing have been introduced indepen- 
dent of new modes of Property : and 
this either ift by Laws^ introducing 
new forms «^ as Bargain and Sale en<^ 
rolled «*^ Covenants to Aand feized to 

ufes 
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iifes-^Affignments under the Bankrupt 
Laws, &Ci or 2. by Laws requiring 
new circumftances affeding fornis that 
had a prior e:&iftence : fuch as the at-^ 
teftation of Wills — and the influence of 
Stamp Ads upon Conveyances in gene- 
ral. 

§•15; The forms of Conveyancing 
that prevail at this day are but few : 
but even thefe as to their origin I 
think ftarid in no very favourable light; 
For I fhall not fcriiple to fay^ much of 
the Conveyancing now in force was 
originally the oiFsprldg of fraud and 
evaiion i 

A certain mixture of pride and In-^" 
dolence (the former being the confe- 
quence of riches having produced 
power i the latter employing power 
alone to increafe the fund inftcad of 
the induftry that firft raifed it), have iri 
all times of our hiftory made mcri 

Vol. IL H aflfca 
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afFeft a fondnefs for Perpetuities i and 
labour with anxiety to introduce and 
protedt them. And this will appear 
to have been the cafe, both as to in* 
dividuals, who by means of great 
eftates have necefTarily been as great 
in power : and in bodies of men, who 
being pofTefled of great ftock in com- 
mon among one another have as natu* 
rally aimed at getting as much as they 
could into their own hands, and con- 
fequently taking it out of thofe of the 
Public. Had thefe attempts fucceeded, 
you fee by confining Property, the 
current of Conveyancing at length 
would have been flopped. And yet it 
is evident this art muft have been mi- 
nifterial for a time, tho' it was in con- 
fequence of the fuccefs of its fcrvicc 
to have been difcharged for ever. And 
this we (hall find to be the truth. 

The 
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The individuals who have made thci 
greatcft efforts towards Perpetuities 
Were the Feudal Barons of old; The 
Statute de donis in a manner cteated 
Perpetuities : for the books often fpeak 
of Eftates Tail as they may by pofli- 
bility laft*for ever. The Statute de 
donis Lord Coke fexprefly faysi efta- 
bliflied a Perpetuity for all who had ot 
would make it ; by force whereof (he 
adds) all the Eilates in England wer^ 
entailed. It was high time, you will 
fay, when we come to refleft on the 
inconveniencies of fuch eflates^ that 
the Nation fbould be in fome meafurd 
alarmed at the confequencesy and check 
them in their birth. This they at- 
tempted to do it feems by divers bills 
brought into Parliament to reftraia 
Eftites Tail. But who could fuppofe 
the Barons (as it were by an Aft of 
Suicide) would vote againft themfelves ? 

H 2 i( 
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It is much eafier to imagine, what 
Lord Coke tells us was the cafe, that 
thefe bills were always rejected- And 
in this manner Perpetuities continued 
for 200 years, till the Common Law 
in a manner was roufed from its le- 
thargy; and the Judges found that 
they could efFedt, by conftrudlion of a 
Law in being, what had in vain been 
attempted by particular Laws framed 
for the purpofe. And in the ever me- 
morable period of 12 Ed. 4, the 
Judges refolved, that by a Common Re- 
covery the Eftate Tail might be barred, 
Weftminfter-Hall has ever fince main- 
tained its ground, and routed even th« 
moft circuitous attempts to reflrain Re- 
coveries in favour of Alienations. This 
was the greateft effort that ever was 
made by individuals to introduce Per- 
petuities. The new-fangled doftrine 

I of 
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of Truft-Terms has now- and then 
furniOied ingenious men with oppor- 
tunities of contriving fettlements that 
looked this way ; but the Courts have 
been always too much on their guard 
to let them prevail. And from the 
Will of the Duke of Norfolk, to that 
of the late famous Duke, however the 
fubtilty of human wit has been exerted 
in this field of ingenuity ; good policy 
fo materially afFe<fted by it has always 
got the better in the end. 

But the other fpecies of Perpetui- 
ties I alluded to, aimed at by bodies of 
men, has not only been checked, but 
good has been made to arife out of 
evil. And that ftream, which had it 
been fufFcred to be dammed up, would 
have deluged part of the Land, while 
it deferted the reft, by the Law, pro- 
videntially forcing it a channel, be- 
came the caufe of general fertility. It 

H 3 is 
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16 to the attempts however of this 
latter kind that we owe much of oup 
ttiodern fyftcm of Conveyancing, 

The alienations in Mortmain, Lord 
Coke (hews, in the progrefs pf its re- 
finement, introduced leafcs for long 
ferms of years : which till the time 
pf Ed. I. were very fliort, and of no 
ponfideration. And it is in this view 
only that we can account for leafehold 
interefts being fo long incapable of 
giving the legal qualifications in va- 
rious inftances, they have fince been 
^Upwpd to impart. It is now every 
day-s pradice (however a plain man 
may laugh at it) for creatures, whofe 
being is as a fpan, to talk in their 
writings *^ of a thpufand years as of 
^f one day/' 

Thp fame views of Mortmain fhew- 
pd the way to collufive fiditious Re- 
fpyericsN under a pretended title. It* 

wa^ 
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was this armour, forged by fraud, that 
has in the hands of the Law been fo 
powerfully turned againft fraud itfelf ; 
and been happily found, as I have 
mentioned, to be the effedual way of 
preventing the other kind of Perpe- 
tuity, tho' it was defigned to strengthen 
the Perpetuities in Mortmain. 

The fame views of Mortmain too 
firft devifed Conveyances to ufes. 
Thofe ufes which afterwards grew up 
and fpread fo wide during the contcft 
of the Houfes of York and Lancafler ; 
which were at length modelled by the 
famous Statute; and were the origin 
of our modern Jointures. From thefe 
ufes likewife fprung the doctrine of 
Trufts J which at firft (and in the Sta- 
tute I fpeak of) were diftinguifhed 
from ufes in name only : and now are 
nothing more than ufes not executed 
by the Statute, as Ufes are Trufts 

H 4 withia 
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within them. The Statute mention« 
them both as fynonimous : only as tho 
provifions of the Statute were not co- 
pxtenfive with the pradlice that had been 
ponnived at long before ; fuch Ufes a$. 
were not provided for by the Statute 
were left to their former channel of 
jurifdidtion; and became diflinguifhed 

by the name of Trufis. And thefc 
Trufts are ftill one of the principal ob? 
jeds, as they vyere originally the 
paufe of eftabliQiing the great Court 
that has the ejfclufive cognizance of 
fhem. 

The introdudlion and progrefs of 
Ufes, befides being thus the means of 
forming a fair and folid union between 
Law and Confcience, in making the 
latter fupply tl>e rigour arifjng fron^ 
the precifion of the other, till both 
pompleated the true line of Juftice^ 
and the real intention of the parties 

* 

in 
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In their agreements, contributed very 
much in the end to the improvement 
pf the Law itfelf. For the many fuc* 
cefsful attempts of difpofing to a ufe 
in the party's life-time of all future 
profits of lands, when he could not 
difpofe of the lands themfelves by any 
^61 to be in force after his death, pro- 
bably opened the way much eafier to 
the introdu(3:ion of Wills themfelves ; 
tho*, as I have more than once hinted, 
the wealth and freedom of the times 
were fufficiently ripe for this mode of 
alienation, fome time before it was 
cftabliftied by Law. 

From the premifes I have now laid 
before you, it is not too much to 
conclude, what was affumed in the 
obfervation, that the fpirit of innova- 
tion, and even of fraud, have in the 
pnd been the parents of public utility, 
And later times (h^t have adopted 

thefe 
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thcfe inventions as a regular part of 
their fyftem, may even now commend 
the Authors^ as the Rich Man in the 
Goipel did bis unjuji Stewardt becaufe 
be aSted wifely i that is, becaufe the 
policy of his condudl was in confor- 
mity to his principle, bad as his prin- 
ciple was in itfelf: but the profti- 
tution of abilities to evade the Laws 
of one's Country, however ingenious 
and fubtle the means are, no good man 
will even think of commending. 

|. 1 6. After this excurfion into the 
origin of fo large a part of our pre- 
fent fyftem, a minute detail of the 
leiTer parts would be lefs excufeable ; 
indeed the anecdotes themfelves are 
few and thinly fcattered in our books. 
It is faid, if I recoiled:, that Execu- 
tory Devifes, for inftance, came in 
about Queen Elizabeth's time : per- 
haps it is more corieift to fay the legal 
I toleratioi^ 
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toleration of them began about that 
time } for tho* they have a fmall ten- 
dency to perpetuity, and are deftilute 
of that certainty of Intereft the Law 
has required in paffing Eftatesj 3rct 
they had obtained in fo many inftances, 
^nd the real inconveniences were found 
comparatively fo few to what the over- 
turning fo many Wills in oppofitioa 
to this prafiice would have produced, 
that it feemed neceffary to admit of 
them to a certain limited degree. Not 
but that this form, which an indul- 
gent admiflion meant as a kind of 
boom crofs a harbour, to prefervc the 
vefiels already lodged there, has by its 
dangerous ftrufture in many inftances, 
prevented others from ever arriving 
there, and has often overfet the 
Teftator's intention, it was contrived 
to preferve. Sir Orlando Brydgeman 
find Sir Francis North, we are told, 

were 
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were the Patrons and Founders of a 
very ufeful expedient in all Family 
Settlements, that of Truftecs to pre-* 
ferve contingent Remainders. And the 
Books have handed down Sir Francis 
Moore, who flourifhed about the mid- 
dle of King James's Reign, as the firft 
praftifer of a form of Conveyance, 
which has now almoft abibrbed every 
other as a fubftantive form, that of 
Leafe and Re leaf e. 

Particulars of this kind, if they 
could be traced with certainty, would 
neither be unentertaining nor perhaps 
ufelefs in practice : they would at leaft 
be the means of giving due honour to 
the Authors of ufeful inventions ; and 
fo far would be a valuable part of legal 
hiftory. 

§• ij. The prcfent modes of Con- 
veyancing that principally prevail, I 
faid, were few; I can recolledt but 

five 
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five at all in ufe. I mean the fimple 
original Conveyances : the reft being 
cither derivative or collateral ; or com- 
binations of both kinds of Inftru- 
ments in one Deed. 

The Conveyances of the fimple kind 
are Feoffment, Bargain and Sale, 
Grant, Leafe, (to which we may add 
the Releafe, becaufe it is, in faA, the 
principal mode of original Convey^ 
ances, tho' in its nature dependent on 
the Leafe, but both Leafe and Releafe 
taken together make but one Convey* 
ance) and laftly, a Will or Devife. 

By derivative Conveyances, I mean 
fuch as are ftridly in their nature de- 
pendent on one of thefe principal ori- 
ginal Conveyances ; and either defeat, 
confirm, alter, or enlarge the intercfl: 
formerly paflTed by them. Of this kind 
are Deeds of Confirmation, Surrender^ 

Revo- 
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Revocation, Defeafance, Aflignmeiifi 
and the like. 

The complicated Conveyances of 
chief note, and which may occafionally 
comprehend by recital all others, are 
a Marriage Settlement and a Will. In- 
deed as they refpeft the two great 
periods in human affairs, in which 
the whole of a man's effeds are necef*- 
farily brought within his contempla- 
tion ; it is no wonder they ate in them- 
felves of a complex nature, as they 
muft often exhibit a review of f6 
many former afts concerning the dif- 
pofition of his Property; and at the 
fame time look forward fo far as in d 
great meafure to influence the ftate of 
it for the future* 

By the former a man is as it were 
to endow the family, in proipefl: of 
forming which he is induced to marry^ 

By 
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By the latter he is in profpedl of 
leaving this world, to provide for thofe 
he would fubftitute here in his room 
as to the enjoyment of his Property : 
and to make an entire and complete 
difpofal of it. It is impoffible not to 
recoiled: upon this occafion the excels 
lent advice of Lord Coke, which there- 
fore I need not repeat : was it followed, 
it would moft likely prevent half the 
disputes that have arifen upon this 
fubje<St. 

Neither of thefe are Common Law 
Conveyances; and but of late years 
(within a century I think) come to that 
fize we now fee them ; particularly the 
former, which of all others beft war- 
rants the feverity of your ridicule. 

For as to Wills, the Antients feem 
to have been not much lefs prolix than 
we are at prefent. I remember to 
have met with an old Greek Will of 

Theo^ 



114 E U N M U g. 

Theophraftus the Philofopheri cdrioiis 
indeed as to its preamble^ atteflation^ 
and many other circumilances : but^ 
at the fame time, perhaps one of the 
llrongeft inftanees now remaining to 
juftify the imputation of loquacity Tully 
has fixed on the Greeks. 

§. 1 8* The confufion and unceN 
tainty you complain of in Conveyances 
does not arife fo much from length 
as from other circumilances^ Princi- 
pally I think, I. from the ufe of ill- 
defined words, and affedtation of un-> 
ufual claufes* The policy of the Law" 
itfelf has in many cafes, as well as id 
Conveyances, guarded againil this un- 
certainty by requiring in fome cafe* 
the infertion of the technical word 
chat is to denote the particular a€b in 
contemplation; and by allowing in 
thofe cafes no fubflitution of paraphrafe 
or explanation^ Thus in Indi<^ment8 

for 
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for particular crimes, the words Mur- 
der, Burglary, Rape, can be fupplied 
by no circumlocution whatever. And 
thus in particular Conveyances, the 
words Exchange, Bargained, Sold, and 
Warrant, are equally neceflary. 

But the cafes where this exadlnefs 
is required are few ; and it is no ba- 
lance for the want of exaclnefs in oth^c 
refpeds in thofe very cafes. The de-* 
fedt arifes from a higher fource. Lord 
Coke was in his time aware of it, and 
has pointed out the caufe, and there- 
by the remedy. He tells us. Con- 
veyances and Wills are abfurdly and 
intricately made, becaufe they are in- 
truded to ** Imperites." And yet in 
his time, when the Law was fo naucb 
a Aranger to our language. Clacks in 
Pleading and Conveyancing could b» 
but few in compaxifon. 

Vol. 1L I 2. But 
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2. But Conveyances and Wills have 
now and then, it mufl be owned^ fplit 
Upon another rock i when no igno- 
rance of the Law could have been 
imputed to the makers of them^ but 
on the contrary too much ingenuity i 
when they have attempted what the 
Law will not allow. As was the cafe 
of the Perpetuities, concerning which 
we have talked fo much* 

PotlCRITfiSi 

§. 19, And now you have ohce more 
mentioned them, let us have a word 
of the reafons for which the Law en- 
tertains this abhorrence of Perpetui- 
ties. What is there of fuch policy in 
the Law fo anxioufly reftraining the 
natural wifhes of mankind from doing 
by their own adls, what even the Law 
itfelf would in fonie meafure do for 
them if it was left to the courfc and 

operation 
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operation of Law ? Tlie Law by a 
regular uninterrupted courfe of de- 
fcent would tranfmit a Man's Eftatc 
down to his remoteft heir at ever fo 
great a diftance: nay, a Man may grant 
his Eftate to another and bis heirs for 
ever. Or after all the various inter- 
mediate interefts in an eftate, created 
for thoufands of years, or after vefting 
an eftate by fo many limitations in 
Tail, a Man may referve the fame 
eftate to his own right heirs yir ever ? 
All this the Law confcfledly allows : 
and what are views of Perpetuity, a 
common underftanding would natu- 
rally afk, if thefe are not ? 

EUNOMUS. 

You do not want to be informed, 
that tho' by defcent an eftate may be 
continued lineally to the heir of any 
given Proprietor to the remoteft dif- 

I 2 tancej 
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tance } or tbo' the Proprietor may dd 
that hitnfelf which (you fay) the Law 
would do for him $ or by parity of 
reafon may upon good confideration 
convey as remote an intereft to the 
heir of a ftranger; yet in none of 
thefe cdfeS) will the eftate necefTarily 
be fo continued : nor indeed in the 
common courfe of things is it ever 
likely to reach any very remote periods 
When the Law continues an eilate to 
a man by defcent, the difpofal of it 
by him is as free as the poflefiion : 
tnd tho' tba fame dcfcent would by 
notion of LaWf and operation of the 
Grants carry it down to his heirs for 
ever, he may the moment he is in pof^ 
feilion defeat the hopes of all that come 
after him as to this eftate^ And when I 
give an eftate to a man and his heirs 
for ever, his difpofal of it to another ia 
as free and open as mine was to him. 

It 
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It is the attempt to confine this 
difpofaly to render an eftate perpetually 
unalienable^ or unalienable for a time* 
that the Law will not allow it to be 
tied up from alienation^ that is the 
Perpetuity which the Law abhors. 
This, I faid, would have been the 
confequence of a ftri<ft adherence to 
the Statute de donis, with regard to 
individuals; and pf Gift& in Mort- 
main to Bodies Politic. This would 
in a lefs degree too have been the con- 
fequence of fome modern fubtleties in 
the moulding of Truft Terms. All 
thefe attempts therefore the Law has 
wifely defeated. The reafons of the 
abhorrence the Law has always had 
to them can never be a fecret, if you 
do but confider, i . That they are abib- 
lately inconfiftent with the temper of 
a free Government, by lodging too 
much power in a few individuals^ 

I 3 In 
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In the feudal times they had other 
inconveniencies which do not now 
fubfift, fuch as depriving the Lords of 
their perquifites, 

2. But more particularly, (bpcaufc 
this inconvenience would be more 
foon and generally felt) they would be 
a bar to Induftry and Commerce ; the 
Cultivation of I^and; and the Im- 
provement of Eftates : to which I 
need not fay a freedom of charging or 
conveying Property is abfplutely ne- 
ceflary. 

§. zo. The Common Law then has 
a very jufl: political abhorrence of Per- 
petuities, or any reftraints of Property, 
that are unfit for the genius of a frQC 
and commercial Covmtry. 

POLICRITES, 

May it hot however be thought, that 
the freedom of alienation itfelf is in 

fome 
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fomc cafes exceffive ; and that poli- 
tical views do, in fome inftances/ 
iland in the light of moral duties ? 

It may be faid, by the Power of 
making a Devife or Will, a perfon 
may leave his whole family deflitute, 
and the Law cannot controul it. The 
Wife, it muft be owned, is in t|iis 
cafe better fecured at all events than 
the Children 5 the provifion of Dower 
at Common Law, where fhe has not 
barred it by accepting a Jointure before 
marriage, will controul any Devife 
whatever as an antecedent claim : but 
a Man may leave all he has from all 
or any of his Children, and his ChiU 
dren may be without remedy, 

EUNOMUS, 

The juft anfwer to this barely poffi- 
ble inconvenience is, that in confider- 
able fortunes, where the inconvenience 

I 4 would 



«a E U N O M U S. 

would pinch moft^ it will be lefs likely 
"(o happen^ the Children being gene- 
rally provided for by Settlement^ be- 
lidcs the chance they have under a 
Will. And as to the power iifelf of 
difpofing by Wills, it is what all 
countries in the world haVe etrer 
adopted; and as LaWs are not made 
againfl monfters, fetv States have fup- 
pofcd that Parents would be fo unna* 
tural as to make i2r(e of (his power in 
prejudice to their Children, and there- 
fore have made no proviiion againft 
it. Ad ea quae frequentius accidunt. 
Jura adaptantur. 

. And this reafoning will be an an-- 
fwer to another cafe, which may be 
more likely to happen, and that too 
perhaps without any bad intention of 
the Parents; and yet be equally fevere 
in its confequenccs. This inconve- 
nience may refult from the mere a<ft 

of 
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of the Law, even againft the prcfumed 
intention, of the Party. A man may 
die feized of an immenfe real eftatc, 
and perhaps hardly any pcrfonal cftate, 
or at leaft not enough to difcharge his 
debts: fuppofe that he leaves many 
children totally unprovided for by fet- 
tlementy and that he dies inteflate, the 
eldeft fon in that cafe, his heir at law, 
fwecps away his whole eflate; his 
other children are, as the Law flands, 
not entitled to ^ farthing, and have 
Dothing to rely on but the beneficence 
of their brother. This cafe in all its 
circumftances will rarely happen ; the 
blame, when it does happen, muft be 
laid in the firft in fiance to the feudal 
courfe of defcent, wiiich, being once 
cftabliflied, neccflatily occafioned the 
pofilbility of this and other hafd(hips« 
in all places wbere the cpftomary power 
of devifing was not prefcrved : it fub- 

verted 
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verted that of the Common Law, which 
favoured an equal didribution. Many 
States indeed have inverted primogeni- 
ture with a larger proportion, the feudal 
alone gave it an entire preference : and 
yet moft vy^riters have coniidered this 
preference as ftridly in conformity to 
feudal principles, and neceifary at a 
time when rules of landed property 
were to be calculated with a view to 
the military genius of the times ; and 
when war was not, as jn more civilized 
cges, carried on merely for the fecurity 
of property. When the feudal fyftem 
wore away by degrees, the power of 
difpofing by Will was re-eftabliflied : 
and that in moil cafes is a balance to 
the inconveniencics arifing from the 
courfe of defcent; efpecially if we 
tgkke in the additional fecurity moft 
families have in the fettlements made 
at the time they are firft formed. This^ 

in 
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in general, will be a match for the 
accidental omiffions or inequalities of a 
Will ; much more for the uncommon 
chance of an inteftacy that is to operate 
merely on a real eftate. 

The Law then does not defcrve to 
be arraigned either for its too great 
indulgence or reftraint of alienation : 
and as to the uncertainty complained 
of in the forms of alienation, the caufe 
of thofe defeds has in fome meafure 
been pointed out, 

§•21. But as fome kind of balance 
to the unavoidable as well as artificial 
uncertainty of language, the Courts 
of Juftice have endeavoured by con- 
ilrudtion as much as poflible to unite 
the intention of the parties with Rules 
of Law, and give them a joint opera- 
tion. On this account (among other 
rules, which are fo miany as to exceed 
all recolleiaion) ' 1. They will lean 
7 more 



124 E U N O M U S. 

sttore to intention in a Devife than in 
a Deed, for reafons already given. 
And yet a Devife of Land in conftruc- 
tion has been diftinguiQied as much 
perhaps from a Will of perfonal eftate 
on the one hand, as it has from a 
Deed on the other. The particular 
penning of the AAs of Hen. VIIL 
authoriiing Devifes, the additional re- 
quifites prefcribed by the Stat. Car. IL 
as to their execution ; but above all, 
the conflderation of the Statutes hal- 
ving introduced a new Law in this 
refpe€t, have occafioned a Devife to 
be confidered as an execution of a 
power which, like all other powers, 
muft (tho' in a liberal view) be executed 
in purfuance of the authority from 
whence it is derived* 

2. They will often take niany dtf- 
ferent Deeds refpeding one tranfa£tion 
all together in con{lru£tion,and confider 

ttiem 
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them as one Deed. In the fame man* 
ner as in con(lru<ftion of an AQl of 
Parliament^ all other A<fts made ia 
pari materia are taken as one and the 
fame fyftem ; or in the fame manner as 
all the parts of any one Deed^ or of any 
one A£t of Parliament^ in order to ex-- 
plain a particular claufe. 

3. Courts of Equity, and Courts of 
Law, will follow the fame rules in 
conftru£tion of Devifes : and Courts of 
Equity^ tho' they have, as I faid, the 
exclulive cognizance of Trufts, will 
follow the fame rules in conftrudtion 
of the limitations of a Truft, as Courts 
of Law do in the conftrudtion of legal 
limitations of eftate^ 

And when we have this fecurity in 
thefe and other fundamental rules of 
conflrudion, there is but little reafoa 
to exclaim againft variety of feemingly 
diicordant conftru£cions on the penning 

of 
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of particular Conveyances, each if- 
fefting to diftinguifti itfelf by fome 
peculiarity of cant or exprefiion, which 
muft ever be at the rifque of a different 
(andmoft often a fatal) conftrudlion, 

§• 2 2. But thefe confiderations at 
beft are a digrcffion from our fubjedt 
of Conveyancing. Wiien the Draught 
is pcrfedl, the Conveyancer has finifhed 
the arduous part of his bufinefs. , The 
Agent muft fee it properly engrofled 
and executed : when executed, the 
parties themfelves muft take care to 
preferve it. 

And as far as concerns the Artlft* 
if we were to recapitulate in a few 
words, in the abftradt nothing more 
feems neceflary in this art than to 
know what " degree of property the 
:** party is clearly poffefled of; what 
** intereft it is his intention to convey; 
" and if the intention is. legal, how 

'' to 
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*^ to efFeduate it by the beft legal 
*' Form of Conveyance." Taking 
care here, as was faid, in Pleading, in 
the firft place to chufe a form fuited 
to the fubjedtj and when chofen,to 
obferve the neceflary precifion which 
that form requires. 

POLICRITES. 

§.23. It would be rather a paradox 
to the rules of politenefs, or of ho- 
nefty, to tell yoii, the reafon of my 
not having kept my Word with you is 
becaufe you have kept yours fo well 
with m^, in giving me more fatisfac- 
tion than I expecTted on the fubjcft. I 
proniife you I fhould not have fpared 
any objections that had Occurred to me 
fan the foot of interruption ; but you 
have in this part of your difcourfe not 
given me much opportunity^ Another 

topic yet remains; as to which you 
" will 
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will hardly be fo fortunate, I meart 
what is commonly called " Pradlice of 
«* Cpurts ;'* by which I undcrftand one 
mighty maze without any plan: where 
you may wander on without any guide 
to diredt your fteps, or any hopes of 
keeping the right path, if by chance 
you are once got into it. 

EUNOMUS. 

I will own to you, the knowledge 
of Prafticc can be acquired only by 
Pradice ; tho' as its rules depend on 
principles, it is as much a fcience as 
any other part of the Law is. It is 
impoflible at prefent even to recoUedt 
thofe rules, and often difficult to in-* 
veftigate them. The very few books 
of any credit that have been written on 
this fubjeft are written on a loofe and 
unconne<fted plan ; and after all ipeak 
only to the learned,i This branch of 
7 Law 
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Law is niori than any other deftltute 
of any elementary treatrfe; Wnoeveif 
af?c(5s acquaiittance with it^ fs l<fft 
both to tfeath and to perfect himftlf 
in it by experience; and rnaff not ex-< 
pedt froih any thing hitherto coAittu- 
nficated oil thJs fubje<9f, t<> foritf an 
idea^ of it without a confiddrabte iU 
tendanc6, and without naakififg Ms 6#ri 
cot^lufi6nsf ff oto a vaflf ritrnibcr of par- 
tic titers. Fof thievery few bobks al^fofut 
it are a* mefe eonMnori-pliaee, diftr?- 

buted andiir foittc general titles',' of uft 

^^ » • 

perhaps to PraSifers fliemfelv^$, but 
have no tendeirtcy to - convey i kno\V^ 
ledge of Pra<fficd. As I w*f led by 
thefe reflbdions to think upoh iSAs 
fubjed:; adfd aiA fatisficd th^ idea I- 
had fornafed is a nenv ohei io I aw i« 
fome hopes it is not altogethei* ihac- 
curate; atid that it will place the thing 
Vol. II. K in^ 
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in rather a clearer and lefs difagreeable 

light than it has been hitherto feen in. 

§. 24. In unfolding my idea of 

pradice, I (hall fpeak to you as I 

would to the world, was I to write 

upon the fubjed:: in which fituation 

I would fuppofe my Readers perfons 

firft fetting out in the profeflion, who 

either from Le<flures in their Univer- 

fity, or their own private Studies, had 

a tolerable notion of the general prin<- 

ciples of our Law, tho' they had not 

as yet, or had but barely, fet a foot. 

in Weftminfter-Halli and confequent- 

ly had as little idea of the Practice of 

a Court as is poiTible : it being pretty 

clear, I fuppofe, that no-body is born 

with knowledge of this kind; and 

perhaps as clear that no-body would 

deiire ever to acquire it without the 

profpedt of a lucrative application,. 

This being premifed, a great part of 

what 
2 
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Vrhdt I have to fay fliall arifc from the 
following cafe* 

** A Pcrfon (let us fuppofe) who 
" has a Caufe of Adlion, cither in a 
** Right detained, or an Injury done, 
^* is determined to bring his Action ; 
** and by his Attorney takes out Pro- 
** cefs againft the Party complained 
** of; in confequence of which the 
** Party complained of (whom we 
" call the Defendant) either puts in 
" comnpion or fpecial Bail, as tho 
** cafe requires. The Defendant 
^ being thus fecured, the PlaintifF 
** declares, in proper fprm, the na* 
*• ture of his cafe. » The Defendant 
^^ anfwers this Declaration; and the 
*f Charge and Defence, by due courfe 
** of Pleading, are brought to one or, 
more plain fimple Fafts. Thefe 
Fadls arifing out of the Pleadings, 
*' ;(nd thence called IfTues, come next 

K a '' tp' 
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to be tried by a Jury. The Jury 
having heard the Evidence upoa 
♦* the Iflue before tbemy find (we vriU 
f ^ fiippofby a verdid for the Plaintiff; 
^* oa that verdidfc jadgmcnt is affier^ 
^^ wafds entered. The Plaintiff's Cof)!» 
^ of Suk are then taxed by the Officef 
^^ of the Court > and the Judgment 
<< is put m Execution by leivying^ 
^< on the Defendant's E&&S9 the 
^' Dances giveo by- the Jmy- and the 
^^ Cofts allowed by the Courts which 
'' being done>« there is an.^id of the 
*^ "Suit, and both Bar^s ace ooce 
^ more out of Coi|Ft.^ 



PoLlGRlTi>Sv 

• ■ 

Short and clear indeed f But yoii 
fbrget that this view of a caufe, with- 
out any interruption from the firft Plro- 
cefs to the Execution, compared with 
its real progrei^, is like the idea a 

traveller 
z 
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traveller forms of a country beheld at a 
diflance: motmtains Md viHages appear 
much nearer than they really are ; the 
leTeral kitertnediate valleys and varioim 
inequalities of furface being orerlooked 
iq, £o extenfive a profpe£(« And who^ 
ev« thinks to fee an eiid of a canife^ 
in every cafe^ by going regularly on. 
vritho»t any <teky from its commtoce- 
niei!it to its concltifioti^ proftofes f6 
ivavd zi a bird does dirough the air« 
X^fig^ tod ^tdikot fiiay both ftand 
iix Ms way : and here» as in Mech^^ 
mt% ^ whole motion which begsttt in 
om dite&ion may be deflei^ed alto<- 
l^fsther into ano&er« 

EtJNOMUS* 

f. 25% tk6 Praaice <)i a Court in 
€ivil Suits^ I own to you ariies almofi: 
cfititely «^ from the interruption " in 
^e regular d^ge^ and courfe of a cauie. 

K 3 Thpfc 
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Thofe regular flages (as to the time 
and manner of carrying them on) are 
themfelves the legitimate offspring of 
the eflabliihed Pradice of the Court, 
where the caufe is brought : when they 
^re purfued, the courfe of the proceed* 
ing runs on fmooth and filent, tranf*- 
adted by the Attomies in the caufe and 
the Officers of the Court,, without ever 
being heard of in open Court. The 
irregularities that pufh ^ caufe out of 
its regular courfe mufl be redreifed by 
the interpofition of the Court : and it 
is this kind of bufinefs that furnifhes 
and makes up a great part of the vifi-*' 
ble Pradice of the Court in Tcrgji 
time. 

§.26. This idea of Pradice will 
fcaree be intelligible without going 
into particulars. I will do this with 
pleafure, becaufe it will not Only ex>» 
pUin niy notion more fully, but will 

givQ 
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-give me an opportunity of vindicating 
the Law from a very popular objec- 
tion, arifing (if any where) from this 
quarter, I mean " its delay." 

I need fcarce premife, that the Ap- 
plication to a Court by Council is called 
a Motion ; and that the order made by 
a Court on any Motion, when drawn 
into form by the Officer, is called a 
Rule. 

In the cafe put, I faid, the Attorney 
-firft tafces out Pfocefs againft the De- 
fendant, in order to make him appear 
and put in bail. i. The Procefs 
taken out may be irregular, and then 
it will produce Motions to fet it qfide» 
As for inflance; where the Defen- 
dant is a privileged perfon. 2. It 
may not only be irregular, but highly 
oppreflive; and then it grounds a M?- 
tionfor an Attachment againft the Par* 
ties executing the Procefs, as for a 

K 4 coo* 
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fonftru&iye contempt of the Court. 
This is ^ general Motio^i, ajid may (aj$ 
die opprefSon itielf may) arife in any 
ilage pf the caqfe. The Suit itfelf^ as 
3f d[l as the Procef^, oxay be irregular $ 
and then it will occafion a Motion to 
j% Fr<foe^4m( m a Qaiye^ as either 
where th^ Parties have agreed to cpin^ 
proQiife the matters in djife]ren.ce9 and 
a releafe is npt execi)ted; fop th^ 
feleafp when executed fpay he pleaded 
i^^ bgr o^ the aAipn* The firft jPro- 
PpA R>3iy he r^ttUr* a^d the J^ail may 
no% ; to4 then we hiear of various Mor^ 
tions TT- either, i* to 4ifckarge the 
jy^nthnt on Cmmon Bai/^ where 
it appears frpru (he affidavit that he 
is npt liable to give fpepial bail; or 
Vlh^v^ ikti affidavit to hold to hail is 
4e.%<^yg. 51. ^0 fet ajie a Judge's 
Qr(^t: fpfiflp 9( his chafQl^efs eclating 
{p the bail. This kind of Motipi} 

Piay 
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may be ma4e oa other grounds ; if the 
bail is regular in the nfuinner of putting 
it in^ but fufpicious as to the circum^ 
ilance of th? bail ; the Plaintiff gives 
notice, and the Defendant moves to 
mjiify bail in open Court, 

§,27- Having done with the Bail, 
we will come to the Declaration ; and 
this will furniih feveral Motions as to 
the delivery pf jt— ^the frame and ftruc« 
ture of it-rrror th^ negledt of it by the 
Pef<sndant. 

Perhaps it cannot be delivered in 
fhe cone^moxi form, the party abfcond* 
ing tp avoid it ; and then the Plaintiff 
moves that fame other Jiruice of the 
Dcckration may befufficient. The De- 
claration being delivered, the Defen- 
jiant may apprehend it to be immo- 
di^rately projix and impertinent ; in 
which cafe he will move ta Jirike out 
Jomf Counts in the Declaration:^ th« 

^ourt 
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-Court ufually, upon this, order it to bb 
Tcferred to the Mafter of the Plea 
-Office, and the Mafter's Report is the 
ground of the Rule afterwards made, 
Jt Motion for the Mafter's Report, is 
another Motion that may arife in varin 
i)us parts of a caufe, as I fhall repeat. 

In an adtion, that is in its nature 
tranfitory, if the Declaration lays the 
Caufe of Adion in one county, and it 
did in reality arife in another, the De- 
fendant may avail himfelf of that cir- 
cunctftance; and upon Affidavit apply 
10 the Court for the Plaintiff to change 
^the Venue, that is, the place where the 
caufe of a<5tion is declared to have hap* 
pened, from the firft county to the 
latter. The Venue may likewife be 
changed from any county in Engl and j 
wherever the Caufe of Aftion arofe, 
to that of Middlefey, where the Court 
fits, if the Defendant is privileged as 

attendant 
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•attendant on that Court : or where 
the Jury, and not the Venue, is to be 
changed, as v^ere the material evi* 
dence arifes in the place laid ; but no 
Jury, common or fpecial, can be had 
difinterefted (as where it is^ a County- 
Caufe about a Bridge, or the like) it 
is ufual to move for a trial in the ad^ 
joining county upon entering a Suggejiion 
on the RolU 

A Suggeftion on the Roll is fome- 
times entered for other purpofes; as 
where the Sheriff, who regularly re- 
turns the Procefs, is partial : and this 
•too even in the return of the Free- 
holder's Book for a Special Jury to bo 
ftruck by the Officer of the Court ; in 
that .cafe the Coroner mufl return the 
lift; and even where this precaution 
is negle<Aed, a challenge may be taken 
to the array, of a Special Jury at thp 
trial, 

Jf 
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If a Declaration is fubftantially dc* 
fedive, the Defendant, inftead of an- 
fwering, demurs to itf The exception 
he t^es, is thereupon folemnly argued 
in Court; if aUowed, the D^endaat 
has final ^Jiuigment; if difallowed, 
there is Judgment agalnft him to an^ 
fiver fartiicr. If, on the other hand, 
the Declaration is dehvered, and is 
unexceptionable, and the Defendant 
fiegkdls to aafwer i€ in due time, the 
Plaintif* has hi^ Judgment by De- 
fault } but if the Plaintiff is of er faa% 
m iignin^ thi? Judgment, the Couft 
wiH interpofe m €■ Mation to fit dfide 
the yudigppent: in conie^ence of 
ivhieh, the JDdfendant will be^ at li- 
berty to plead. The Motion to iet 
afide a Jirdgmmt obtains in other 
inftanees ^^ and iha Motion for Judg- 
ment, 48^ in cafe pf a oonfuit, drifts 

0A 
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on another ground : both which I wUl 

§, 28. When the Defendant comes 
to plead to the Declaration* inftead of 
Qiakiog ifir due time a plain denial o£ 
the charge, called the general iffut^ 
he may find it nece^y to vary the 
tommon courfe, either by enlat^ing 
&e timet or die maaoer of pleading ^ 
JB whicb ca£e9 he will mmt for 
Ume to, pkad: whick being a matter of 
indulgence^ the Court upon die equity^ 
of d)» cafe may refute oc gran t : and 
grant wilhoiH^ or upoa termis^ Aj 
CjcmmMn Law, yora know^ x Defen^- 
danft QOttld only plead* one £ing][e mat- 
tefvf wUdb rigour oftenf abridged diet 
jttAic^of hia defence^ and. was. doubt* 
kft* one^caufe of perplexed inamiiixuali 
plea^Q^ the party endeayouring ttt 
croud aa much reafoa as he* could inta 
his plea, however intricate, repugnant 

and 



.^- -i. 
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' §. 29. The Plea, Replication, Re- 
joinder, &c. if they are fo lucky as 
to efcape Demurrers, are at length 
quietly fettled on Record, and come to 
that happy period called an liTue^ 
which remains to be fent to a Jury :* 
in order to which all the Record down 
to the liTue which it. includes, is 
tranfcribed from what is called the 
Plea Roll, and which is only part of 
a large bundle comprehending the- 
cafes of a hundred other pcrfons, and 
never ftirs out of cuftody of the Court. 
That tranfcript is called the Nifi Prius 
Roll : as the Nifi Prius Roll, after 
it is returned from the trial, aflumes 
the Name of the Pofteai terms you 
will allow extremely fignificant when 
their origin is compared with their 
application, however barbarous when . 
they ftan<l by themfelvcs: as awkward* 
perhaps in the eye of prejudice, as a 

fgreigner 
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foreigner may appear to thd vtflgar of 
our own country; ind- for no oth^r 
reaibn but becaufe his drefs and man- 
ner are different frotfl tbcir own. 

§.30. Between the Iffue and Ihe 
Trial fcveral Motiorts mcty happen 
which may either put off? the trial or 
not. Of the latter kind^ and at ^is 
ilage^ is a Motion by the l!)efendaiiC 
for leave to fay money into Coutt j 
which is an admiffion 6f fb rtiuch be- 
ing due, and nonfuits the' Plaintiff if 
he does not prove at th^ trial that 
more is due than what the £)efendiatit 
has fo paid into Court. The fame 
kind of application has bae^ extdnckd 
to goods of various kind in difpnte ; 
but as to thefe the Court has been 
rather fhy in granting the Ruk> and 
has faid more than once, ** that they 
*' do not keep a wanehoufe';** and in- 
deed Weftminfter-Hall would hiafrdly 

bQ 
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4)e big enough for the piirpofc^ if this 
kind off application was much indulged: 
i>elidesi no Recovery in a Perfonal Ac** 
tion, except in that of detinue, id 
fpecific as to the thing itfclf^ tho'it 
is as td the value j and confequentljr 
as the thing, when fo returned, may 
be in a worfe condition than when it 
was taken,* the Plaintiff would be worfc 
off by having it brought into Courts 
than if he had damages eftimated ac^ 
cording to the value of it at the tim^ 
it was taken. 

Many circdmflances niay iiiake it 
lieceffary to poftpone a trials or vat^y 
the common forms of examination; 
'The riecefiary witneffes in the caufe 
may refide altogether abroad^ ot being 
there fot a time^ may not be likely to 
Return at the regular time of the trial ; 
in the firft cafe the Court is movei 
for a commijjion to examine nhitnifi ofk 

Vol* IL L interred 
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interrogatories ; which interrogatories 
are fettled here, fent over, and with 
their anfwers properly attefted are fent 
back and read in evidence at the trial : 
in the latter cafe^ the trial is delayed, 
on motion to put it off for the abfence 
of a material witnefs. But fuppofe by 
this delay the other Ade are likely to 
lofe evidence that is ready at the time, 
either in cafe a material witnefs is fo 
old and infirm that he is not likely to 
furvivc the arrival of the evidence ex- 
pected by the other party ? or in cafe 
his necefTary buiinefs, as a trading 
voyage or employment abroad, obliges 
him to leave England before the trial 
can come on ? 

POLICRITES. 

That part of the delay you are now 
confidering reminds me of an odd anec- 
dote I have heard of this nature: a 
I caufe 
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caufe of confequence was put off fof 
fome years during Queen Anne's Wars^ 
on a motion from time to time to put it 
off, on the abfence of the Duke of 
Marlborough, who was a material wit* 
nefs, and obliged by his poft to be often 
backwards and forwards. 

EtJNOMUS* 

In a cafe however far (hort of* that, 
you will agree that the indulgence to 
one fide in putting off the trial would 
produce an injury to the other; unlefs 
fome provifion was made on his part 
by way of equivalent : and therefore 
whenever that is the cafe, on the other 

fide a motion is made to examine Jucb 
witnefs de bene ejfe^ the confequence 
of which is to admit the depofitions fo 
taken as evidence, if the perfon can 
not afterwards be examined in chief at 
the triaL What if a witnefs is under 

L 2 none 
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none of thcfe incapacities, but being 
duly fummoned negledts to attend ? 
his negligence ought not to prejudice 
the oppofitc fide, tho* it does an injury 
to the fide which fummons him« 
The trial in that cafe then ought not 
to be put off as a mere matter of in- 
difference. The other party has brought 
perhaps a waggon full of witnefTes, 
has made out his briefs, and his briefs 
are delivered to Council : in that fitua- 
tion the other fide mud either go on 
with the trial and place his mifcarriage 
to the abfent witnefies account ; or he 
mud withdraw his Record, and pay 
the other fide their expences for attend- 
ing the trial. • Hard he fhould do ei«- 

ther, and tj^e witnefs himfelf, the cauie 

I. 

of the miflbhief, remain with impunity* 
The Law therefore gives two remedies 
againft the v^itnefs in fuch a cafe— r 
I • Either to bring an Action upon the 
t Statute 
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Statute to recover the penalty exprefled 
in his fummons ; or 2. The Law ia 
vindication of the contempt itfelf has 
fufFered by his ncgleft, will punifh 
him crioiinally, on a Motion for an 

Attachment. 

But we have hitherto been confi- 
dering only parole or living evidence, 
as having an influence on the delay of 
a trial. The fame muft in many cafes 
follow from written teftimony. Thus 
for inftance, among other particulars, 
we often hear of Motions for leave to 
infpeSt and ^ake Copies of Corporation 
Books ; or of Motions for an order to 
produce them at the T'rial. 

§.31. And not Only the Witneflcs in 
a Caufe, but the Jury occafion particu- 
lar applications to the Court : fo does ' 
the nature of the Caufe in queilion ; and 
fo does the courfe of judicature itfelf. 
The nature of the Caufe will fome- 

L 3 times 



I50 E U N O M U S. 

times require the Jury to fee the very 
fpot where the matter in difpute arifes ; 
in which cafe, after Iflue joined, the 
Court is moved for a view. The Caufe 
is at other times either of that nature 
that it may exceed the apprehenfion, 
or be likely to inflame the paflions of 
a common Jury ; in either cafe, a Spe^ 
cial Jury will be moved Jor^ compofed 
of Gentlemen of fuperior underiland- 
ing, and lefs liable to influence, than 
country people in general can be fup* 
pofcd to be. Sometimes the Caufe is 
apparently likely to be very long, in- 
tricate, and important : important, I 
mean, both in its value and confe- 
quencesj circumftances which make 
it neither eligible to bring it on before 
a fingle Judge, or within the confined 
limits of an affize commiflion. Be«- 
fides, it is very well known (fo much 
docs great modefty infeparably accom- 
pany 
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pany uncommon merit) that Judges of 
the greateft abilities have ufually de- 
clined giving any decifive opinion on 
important points arifing at the trial in 
the country : in confequence of which^ 
what with all the train of expence 
and delay attending the argument of 
a Cafe or Special Verdidt ; it is fome- 
times much better at once, all things 
confidercd, to bring the Jury and Wit- 
nefles up to town, and try your Caufc 
before the whole Court. From thefe 
confiderations arifes a Motion for a 
Trial at Bar; which being allowed, 
very often the points are determined, 
as they arife, by all the Judges of 
the Court, and fatisfadlion given to 
both parties : in which cafe the ex- 
traordinary expence of the trial is 
more than balanced perhaps by the 
con fideration of its being moft proba- 
bly decifive. 

L 4 §. 32. 
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§. 32. After having thus gone 4 
}ittle out of the way to put a cafe lefs 
comn^on^ let us once more return tq 
the comnion cafe, and imagine the 
Caijfe brought to the Affizcs, the Jury 
fworn, and the Witnefles (if you will) 
examined. The trial goes on, or it 
does not— if it goes on, either a vcfr 
di6l is given, or there is not-r-if a 
yerdift is given, it is either given, for 
the Plaintiff or for the Defendant, 
The Jury may be fworn^ and the 
Witneffes may be in part ejfamined^ 
^nd yet the trial may flop; becaufe 
the Parties may then, or at any tinae| 
compromife the matter in difference^ 
QV agree to refer it to arbitrators : in 
leither cafe a rule is made at the ailize^ 
(called an order of Nifi Prius) anci 
motion is afterwards made ta make the 
grder of Nifi Prius a Rule of Court • 
^his is always done upon confcnt of 

bojH 
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both fides, and is the beft fecurity of 
performing an agreement or an award; 
becaufe it engages the beft fecond in 
the world to fight with your anta-> 
gonifl^ by making the injury done to 
you a contempt of the Court. 

Well, but fuppofe the parties ar« as 
averfe to a reference ** as the widow 
^* Blackacre in the play %*' the Caufe 
then, it is plain, mud go on: it may 
go on, and yet not get to a verdi<3: $ 
becaufe if the Plaintifi^ does not prove 
his Cafe, the Defendant calls no evi« 
4ence ; and inflead of a verdi(ft on 
either fide there is a nonfuit. Where-* 
ever a verdiift is given, the PlaintiflF at 
lead mufi: give evidence to maintain 
his Declaration : where evidence is 
produced on both fides, the verdid: is 
given for the Plaintiff or Defendant, 

* Wychcrlcy*3 Plain Deakr. 

according 
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according to the fuperior weight of 
evidence. 

§. 33. Here clofcs the trial; and 
from this period it is that the Record 
aflumes the name of the Pojiea ; and if 
the trial is decifivc, by neither the 
Law nor the Faft being afterwards 
controverted, the Poftea is delivered 
by the proper Officer to the Attorney 
of the viflorious Party to fign his 
Judgment : but in many cafes after a 
vcrdidt given, there is room to queftion 
its validity ; in which cafs the Poftea 
remains in cuftody of the Court. The 
verdidt may be exceptionable either 
from mifdiredion of a Judge in point 
of Law, or the mifbehaviour of the Jury 
—•in which cafe a motion may be made 
to Jet it afide^ (as it may on other 
grounds) — or from a manifeft impu- 
tation on their Judgment in its being 
clearly contrary to evidence.; or in the 

damages 
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damages given greatly exceeding the 
injury fuftained; in both which re- 
fpedts a new trial may be moved for : or * 
if the verdid: itfelf ftands unimpeached, 
yet fome original defedt may appear 
on the face of the Record which fhews 
no verdiiSl ought to have been given, 
or though given no Judgment can be 
had on it : and when this happens, 
the motion is in Arreji of Judgment. 
Suppofing the Verdidt and ' Record to 
ftand clear of all objc<ftions, the Judg- 
ment follows of courfe; and after 
Judgment, Execution. The purpofe 
of which Execution is to levy the da- 
mages afleffed by the Jury, and the 
cofts allowed by the Court. The Ex- 
ecution however may for a (hort time 
be interrupted, in cafe any objedion 
arifes to the taxation of cofts ; and 
then a motion may be made for the 
Mafter to review his taxation. This 

and 
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and every adl of the Maftcr being liable 
to be reviewed on appeal to the Court ; 
o tho* in judging of ordinary ftages of 
Praftice, he is invefted with original 
and competent jurifdidion : this Offi- 
cer, both in his Situation and employ- 
ment, bearing no very remote ana- 
logy to the Judex Pedaneus of the Ro- 
man Law. The Execution may be 
fufpended on other grounds ; the origi- 
nal party may die, in which cafe 
(where the adion is not perfonal) a 
fcire facias muft be had againfl his 
executor : or fometimes, where the 
original party is ftill living, inftead of 
an Execution had on the Judgment, 
an Adlion of Debt may be brought on 
it. That adlion, (unfavourable in the 
eye of the Law, becaufe it is com- 
monly the offspring of negligence 
and oppreffion,) may for inftance be 
brought where an E?:ecution againft 

the 
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the goods was preferred to that againft 
the perfon, and it comes out from the 
return of the Sheriff that no goods 
are to be found. If the Sheriff ia 
this refpe<ft returns a falfity in fad:, 
or in point of Law by an illegal pre-^ 
ference of one demand to another, 
he is liable to an a£tion for fuch falie 
return. But if he or his Officers mif- 
behave in this kind of execution, or 
in any other fervice of a writ, they 
are liable to an Attachment; which, 
as I hinted, is a remedy the Court 
have always at hand to rcdrefs the op- 
preiiion of their Officers in any ftagc 
of the proceeding : and it would be 
well if it was confidercd by them like 
the drawn fword of Damocles ever 
hanging from a flender hair, with the 
point juft over their heads, and ready 
to fall upon them* 
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§• 34* When Execution is over, 
the Caufe is over : and the Parties 
cannot well have a longer heat than 
in the courfe I have defcribed. But a 
Caufc may on many occafions come 
much fooner to an end ; and in a di- 
redion very different from what has 
been mentioned. — It may come fooner 
to a trial — or it may come to execu- 
tion without a trial. I will begin 
-with the latter. In the cafe I put at 
fetting out» and in the general expo-* 
fition of the cafe, it has been fuppofed 
that the Defendant pleaded to the De- 
claration : but it was intimated, that if 
he negledted to plead> Judgment 
would be had againft him by default. 
It was not fo proper at that time to 
purfue the confequences of that mea- 
.fure : but now I muft obferve, that in 
confequence of the default of a plea, 
the truth of the fadt is confeifed^ and 

cannot 



DIALOGUE IL 159 

cahnot be afterwards litigated as it i$ 
on a trial : but this Judgment, tho* 
it operates fo as to preclude the De- 
fendant from controverting the fadl, 
which is the caufe of adtion, does not 
go to a confefiion of the damages laid 
in the Declaration ; for a perfon may 
lay any damages in his Declaration, 
and is not at liberty to recover more 
than he does lay, even tho' he proves 
it on evidence; becaufe, perhaps, no 
parole proof fhall prevail againfl his 
own admiflion on record. But with 
this liberty of laying damages to any 
amount, it would be manifeflly unjuft 
ihould he recover any more damages 
than he adually proves : that he (hould 
be permitted to form an imaginary 
fcale of his own, and others be ob- 
liged to conform to its meafure. And 
therefore in every cafe the actual proof 
of damages mull ever precede the re- 
covery 
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covcry of theth. In the cafe of i 
Judgment by default^ in (lead of fhic! 
common procefs and the regular for* 
mation of an ifliie, as in the common 
courfe, a writ of enquiry goes to thci 
KicrifF, who fummons a Jury for thcS 
purpofe of afcertaining the damages i 
*tiH this is done, the Judgment is 
called Interlocutory, in oppofition to a 
final complete Judgment. In thisi 
courfe of proceeding other motions 
may arife—/'^? fef ajide the judgment 
and fFrit of Enquiry i^Mtdi thereon, as 
irregular-"— /"(J execute a Writ of Enquiry 
before a Judge inftead of the Sheriff^ 
where it is a matter of importance—* 
and fometimes for a new Writ of En^ 
quiry for excejjixe damages ^ in the famei 
manner as for a new trial on thofe 
grounds. When the Writ of Enquiry 
has been duly executed, then the caufe 
comes out of this by-path, and goes 

on 
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on in the old road to the regular Judg- 
ment and Execution. 

§• 35- There are two cafes, how- 
ever, where the admiflion of the De- 
fendant filences all future enquiry either 
as to the truth of the fadl, or the 
quantity of the damages : and confe- 
quently fuperfedes both a common 
trial and writs of enquiry — that of a 
dired: " confeflion of the adtion*' — and 
a warrant of Attorney to confefs a Judg- 
ment: this latter occafions a motion 
very often 5 for where it is above a year 
ftanding, motion muft be made for 
leave to file the Warrant of Attorney on 
affidavit of the Defendant being ftiil 
alive and the debt unpaid. 

When I faid, juft now, a matter 
may come fooner to a trial, I alluded 
to what is called an iffue direSled by 
the Court ; which obtains in a Court 
of Law principally where a queflion 

Vol. IL M of 
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of civil right is involved in a crimt- 
nal profecution for a mifdemeanor f 
in which cafe» it is the ufual lenity of 
the Court to fufpend the latter till the 
former has been tried : or where a 
Court of Equity diredts fads to be 
enquired of at Law, and does not 
reft the cafe on depofitions. And 
this manner of trying the faS, by 
diredting . an iflue^ has great advan-^ 
tages over a regular form of adion : 
1 . In being better adapted to the real 
merits of the cafe« 2« In avoiding 
the delay and intricacy of Pleading. 
And it is in effed pretty near the me-» 
thod that I faid had been propofed as 
a fubftitute for fpecial pleading in all 
cafes: for under the form of a wager^ 
the real point between the parties is 
always brought into queftion« 

§^, 36. Thus have we, in a regular 
analyfi; of a civil fuit, feen how a very 

•great 
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great part of the Pradice of the Court 
in caufes does arife. The generd mo- 
tions have been progreflively pointed 
out in the natural Order^ tho' in the 
courfe of pradtice they muft be made 
promifcuoufly : and tho' in this view 
they appear but few and iimple, are 
yet capable of being infinitely diver- 
fificd as to their objedls. 

After having fo minutely traced the 
fmallcft fibres of this branch of prac- 
tice, let us (endeavour to confider prac- 
tice itfelf as one whole ; and fee what 
other divifions it is capable of,, and 
which may affift in giving a general 
idea of it. 

It is evident from the lead recol- 
kiSion, that what has been faid re- 
lates merely to the praiflice of the Court 
in civil fuits ; and in general concerns 
the trial of a caufe ; and therefore the 
former fubjedt may be for a moment 

M 2 refumed. 
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refumed, in order (by Uray o£ giving a 
fuller general idea of pradice) to efta- 
blifli a diftinftion between fuch moti- 
ons as are in their nature previous to 
the trial itfelf, oxfubfequent to it. Of 
the former fort arc motions — to ftay 
proceedings in a caufe*— all motions 
relating to bail — all relating to declara- 
tions — to the time and manner of 
pleading — for changing venues — • 
fpecial juries, and many others we 
have juft confidered. Of the lat- 
ter fort neceflarily are motions to fet 
afide verdicSs •^- for new trials —* in 
arrefl of judgment -^— motions concern- 
ing writs of enquiry, and others that 
are eafily claffed according to this di- 
vifion from what has now paffcd. 
There are fome Motions too, you will 
remember, that in the abftradt are of 
an ambiguous nature, and may arife in 
any part of a caufe, either before or 

after 
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after a* trial • Such, doubtlefs, you* 
will allow are Motions for an Attach- 
ment — and for a Mafter's Report — 
and there may poflibly be others, tho' 
I do not at this time recoUefl: them. 

§..37. Every Motion hitherto has- 
been fuppofed to have fome relation to 
the trial of a caufe ; there are fome few 
intirely independent of it -— fuch may » 
a Motion for a Prohibition be in many 
cafes $ fuch ar^ many applications to 
the Court for fummary relief on Afts 
of Parliament — as relating to articles 
of Clerks, to Attornies — ^ Infolvent 
Debtors^, and others of that ftamp. 

POLICRITES. 

In this analyfis you ittva to have 
pafled over the capital diftindion of a 
court of Law confidered as having ci- 
vil or criminal jurifdidtion : having fo ^ 

M 3 fully 
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fully difcuffed the former, I hope ypa 
do not. mean to forget the other. 

EUNOMUS. 

§. 38, The Crown bufinefs (wjiich^ 
was originally the only branch of the 
jurifdidion of the Court of King's 
Bench, and; of which it. dill retains 
exclufive jurifdiclion) muft be treated 
of in a. difi^rent. method, from, that 
L fell into in defcribing the courfe of 
Eradice in caufes betjiveen n\m and 
man. There I deduced the great out- 
lines of Pradice from, a minute anar 
lyfis of a civil aftion : the Eradice. of 
Courts of Equity may be deduced in 
the fame manner, by attending to the 
feveral ftages from the filing of the 
Bill to the Excqution of the Decree. 
The conformity is fo obvious, that^ it is- 
unneoeflVry further to ui>fold thi& idea, 
hy recurring, to particulars^ 

7 • The 
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The Pradtce on the Crown-fide 
\^ill not admit of the application of 
this idea: much the greateft part of 
it is independent of any folemn trial ; 
and the trials themfelves are too fimple 
to endure much interruption, or branch 
out into many points of Practice. I 
know not how to explain it better 
than by dividing the Crown Pradicc 
into fuch matters as originally com* 
mence in this Court; and fuch as are 
removed into it from other inferior 
juriididtions. Of both which kinds 
taken together (for we need not dif- 
tinguifh them minutely at preient) are^ 
Motions for an Habeas Corpus — for 
Mandamus's — to exhibit Articles of 
the Peace — Motions relating to the 
difcharge of Recognizances^ to remove 
Indid:mentS9 Orders of Seflions^ Con- 
viftions made by Judices from^ their 
common ordinary courfe of proceed-- 

M 4, ing 
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ing by Writ of Certiorari into this 
Court, on fome foundation . of com- 
plaint againft them. The vifible Prac- 
tice that occafipns this removal^ and 
that arifes from it, may be refolved 
into thcfe few Motions^ very fimple 
in their kind, tho' infinitely diverfified 
as to their objedts. 

I . The general Motion to remove the 
IndicSment, the Order or Convidlion by 
Certiorari. 2. Motion to quajh the In- 
diftment. Order, or Convidion when 
it is removed. And in the. cafe of an 
Indictment removed, either on a De- 
murrer it is fct down to be argued; 
or Motion is made to quajh it before 
trial, or Motion in arrejl of Judgment 9 
or Motion for Judgment ^ after the trial. 
The Motion for afpecial Jury, as well 
a« fome other Motions already men-' 
tioned, may accidentally be made in 

thQ 
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the cafe of an Indidment, as it is in a 
civil fuit. 

2. But the moft extenfive jurifdic- 
tion is involved in matters of original 
cognizance, whether it regards In- 
dictments or Informations — or fuch 
matters as are entirely independent of 
either, or any folemn trial; fuch as 
begin and end on Motions : but of all, 
this I need not be very particular. 

There is little or no difference be- 
tween an Indidment commenced in 
this Court, or removed from another 
county, as to the Motions concerning* 
them. As to Informations, tho' alto- 
gether the creature of this Cour(, 
they admit but of three Motions—- 
the application to the Court to grant it^^ 
when granted and tried, a cafual Mo^ 
tion in arreji of Judgment on grounds 
arifing from the Record itfelf — or 
where the charge in the Information 

and 
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and the Vcrdidt are both Inconteftable, 
the Motion for "Judgment. 

§. 39. You muft have obfervcd, 
there is a pleafing fimplicity in Crown 
Proceedings, that at the fame time it 
favours the Liberty of the Subjeft, 
raifes the dignity of the Law itfelf : 
that at the fame time it has flood the 
teil of ages, has flood unimitated 
or unequalled. 

POLICRITES. 

Whatever may be faid of them, by 
way of commendation in this refped, 
they have not however efcaped cenfure 
in another. In particular, the form 
of Profecution, by way of Informal- 
tionf has been much inveighed againfl 
when compared with that of IndiSi^ 
mtnt* 



EUNO- 
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EUNOMUS. 

• Whether this has been done on juft 
grounds may be worth while for us 
to ftop and* confider; and the rather, 
becaufe the path is not fo much out 
of our way as new in it&lf. 

Let us fee wherein they agree, and 
wherein they differ. They agree in this, 
that each as only an accufation of a 
crime \ arid where each has the fame 
crime for it« fubjedl (as it may have 
in many mifdemeanors) the punifli- 
ment may be exadly the fame : be- 
caufe fuppofing the punifhment in fuch 
cafes difcretionary in the Court, the 
Gourt does not neceflarily attend to 
the mode of profecution, in fixing the 
nature or quantity of the punifhment. 

But they differ, it may be faid, in 
this, that the accufation in one fhape 
j^ more rigorous than in the other j 

and 
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and that tho' the punishments as to 
(the ftridi idea of it) the fentence of 
the Courts be the fame^ yet the con- 
fequences of one mode of profccution 
being more fevere than the other^ one 
mode may be faid to be much more 
penal than the other. 

When I do moft heartily give the 
preference to that of Indidment, as 
the mod ancient^ approved^ conflitu*. 
tional form of proceeding, I niuft not 
be fo partial as not to own an Infor- 
mation has its great' ufe in many cafes 
where an indidtment can not be had;, 
and that tho' an Indictment upon the 
whole is preferable, yet an Information . 
has many peculiar advantages to the 
Defendant, that are overlooked by pre* 
judice and inattention. 

The moft glaring circumftance that 
diftinguiflies the method by Indid- 
ment, and feems to give it fo great a. 

preference 
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preference, to an Information, Is the 
manner in which the accufation by 
Bill is made. In every Bill found by 
a Grand Jury, twelve perfons at lead 
muil concur in finding the fadts that 
are the grounds of the accufation. In 
a profecution commenced by Infor- 
mation, only four can give an opinion 
as to the weight of the charge laid 
before them ; a concurrence of three 
is fufficient to direft the profecution -, 
or even two, who may be the only 
perfons prefent in Court. Setting afidc 
therefore any fuppofition of fuperior 
abilities and greater experience refult- 
ing from the particular ilation of the 
perfons who decide on the latter; 
i.t may be faid, in a Judgment of 
fads (of which every man is pre- 
fumed a competent judge) a pefendant 
has naturally a greater fecurity for a 
right Judgment from a greater num- 
7 t>^r. 
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ber. He has this advantage too in a 
proceeding before a Grand Jury, thit 
if they judge in his favour, by throw- 
ing out the bill, he is entitled to hfs 
adtion againft the Profecutor for a ma- 
licious profecution, in the fame man- 
ner as if the Bill had been founds artd 
he was afterwards acquitted on his 
trial : but tho' an Inforrhatioh is re- 
fufed on application, or tho' the De- 
fendant is acquitted on his trial, I do 
not know, that in either cafe, he has 
any remedy for a vexatious and op- 
preffive Profecution ; and yet the ex- 
pence, which is the ground of the 
adion in the firft cafe, is much greater 
in every (hape in the latter. 

Thefc circumftances tending to 
guard any one frotn an imdue Profe- 
cution, or giving him the means of 
avenging an attempt tbwards it, will 
naturally be confidercd as inclining 

the 
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the balance much in favour of Indidt- 
ments. But then before the other 
Profecution can be directed, a perfon 
has opportunities of defending him* 
felf, which he has not in the former* 
He can be heard on oath in anfwer to 
the charge made^ and the Court 
judges on weighing the Affidavits of 
one fide againft thofe of the other: 
but a Bill preferred before a Grand 
Jury is a proceeding merely ey parte i 
it is an accufation which is to be an« 
fwered hereafter : but this tho', ds 
k precludes nothing at a future trial, 
it is no more than an accufation ; yet 
as it undergoes fo clofe an examina-^ 
tion in the outfet, may be ju^ly con- 
iidered as a kind of trial in itfelf. As 
fuch an enquiry therefore, when it 
terminates in convi€^ion, induces a 
ilronger prefumption of guilt $ it does 

with 
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with more propriety aggravate the 
cxpence, if not the puniftiment. 

But this previous examination is 
full as material in its confequences to 
the Defendant at the time of his trial, 
as it was at the time of making the 
charge. He can confront the wit- 
nefTes with their own affidavits ; and 
the credit of their evidence at the 
trial will depend on the confiflence of 
it with their former account. And as 
this circumftance more; eafily leads to 
the deteftion of Perjury, it is in fome 
meafure an equivalent to the advan- 
tage in the other cafe from an adtion 
for a malicious Profecution, 

JjCt it be remembered too, that 

fince the Statute of King William, this 

' mode of Profecution is on a much 

better footing than it was formerly, 

in which indeed it was open to very 

jufl; 
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jufit complaints. Now it muft be either 
applied for in open Court> or filed by 
the Attorney-General, and not the 
Coroner, or Maftcr of the Crown* 
OfHce, as it was before; tho' it has 
been fuppofed that the Bill was in* 
tended to h^ve been much more com* 
prehenfive in its reftridions than it was^ 
as it afterwards pafTcd. 

It is fcarce incumbent on me to 
add, that moft of the Motions that 
have been all along mentioned in con* 
fidering the courfe of Pradlice, are 
attended with Affidavits, or fworn de^ 
pofitions in writing. Courts of Juf*- 
tice feldom give any credit to parties 
but upon oath : indeed, how could 
they, when each fide would demand 
the like credit to their aflfertions, tho' 
what they afl!erted was in contradic- 
tion to each other ? It is much to 
be doubted, whether the oath itfelf 

Vol. IL N upon 
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upon all occaflons deferves credit : but 
fuppofuig it does in general, thu& 
much may be observed of Affidavits, 
that the reafon of the Motion being 
made, the perfpicuity of the fa£ts to 
be difclofed in it, and the opinion of 
the Court upon thofe fadts, ali depend 
ultimately upon them. An oath in 
all judicial tranfadions is the dernier 
refort in queft of truth : and fo much 
18 an oath regarded by the Court upon 
thefe occafions, that when Affidavits 
are fjill and pofitive, the Court haa 
lefs room to go into circumftances* 
But when they are evafive and contra* 
di£tory; and while falfhood, that mu(l 
lay fomewhere, is concealed, becauie 
the credit of the party falfifying is^ 
as yet, unimpeached; it would be 
impoffiblc to come at the truth,, with- 
out fifting the Affidavits themfelves f 
whence, by comparing the circum- 

ilances. 
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ftances, it may be found (If poflible) 
on which fide the juftice of the caufe 
is placed : and where> for want of it, 
a miferable fupport is borrowed from 
enormous Perjury ♦ It muft be own'd, 
that iniquity, ripened by fome expc-* 
rience, is often capable of framing 
fuch Affidavits s that, like Milton's 
Hell, they fhall difcover 

** . No light, but rather darknefs vifible." 

Sometimes, one would think, the fuc-^ 
cefs of the caufe depended merely upon 
fwearing laft* 

I can not but obferve, there feenis 
to be no crime that deferves its puniih- 
ment more than that of Perjury; for 
no crime can have confequences more 
univcrfally deftrudlive* Does not every 
trial, and all determinations in Courts 
of Juftice, whether life or property is 
at ftake, depend upon evidence on 
oath ? Among the arguments on every 
fide of us, there is none that more 

N 2 forcibly 
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forcibly proves the ufe of Religion in 
fociety, than the general ufe made in 
fociety of this adt of Religion, called 
an Oath. There is none, we may 
add, fliews a greater contempt of Re- 
ligion, than a breach of Oaths ; and, 
in proportion, as Perjury gathers 
ftrength, and comes off with impu- 
nity, nothing bids fairer for the utter 
fubverfion of Law and Juftice, and, in 
the ruin of them, for the diflblution 
of fociety. 

But this Is not the only, tho' the 
principal, complaint again ft fbme Af- 
fidavits. The matter of them is not 
only often falfe, but as often frivo- 
lous. Inftead of containing pofitivc 
aflertions, as from their nature they 
ought to have, they are fluffed with 
impertinent ftories and concluGons 
from fuppofed fads, inftead of the 
fads themfelves, that ought to be 
pofitively alledged. Often you will 

obferve^ 
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obfervc, the very language of Affi- 
davits renders them fufpicious, by 
being too artificial ; as when country- 
men cxprefs their knowledge of the 
fafts they atteft,— 

Velut innati triviis ac pcene Forenfes 5 

or when two Affidavits are too fimilar 
to have been made by different perfons. 

After thefe flight and general re- 
marks on Affidavits, I have nothing 
further to obferve concerning them, 
but that they may be diftinguiflied as 
to their different fubjefts — either as 
they are Affidavits of Notice only; 
or as they go to the merits: and. it 
is to the latter kind that what has been 
:(Aid above is to be applied. 

§. 40, Now to recapitulate all that 
has been faid in a few words — Prac- 
tice in general, it appears, is either in 
Civil or in Crown Caufcs. In Civil 
Caufes it is either independent of a 

N 3 trial. 
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trial, or relative to it — If relative to, 
it, arifes either from fpmething ap- 
plied for before, or after the trial. As 
to Crown Caufes, you remember, only 
one diftinfbion was infifled on, either 
as Praftice concerned the original ju- 
rifdidion of the Court, or fuch as is 
exercifed, as it were, on appeal. And 
unlefs I was to read over to you a hun- 
dred printed Rules of Court, and thQ 
feveral Cafes and Books on this fubjed): 
(which| by-tbe-bye, I would not wifli 
any enemy I have to do) I can not un-^ 
dertake to be more e^^plicit on thi$ 
iubje<a^ 

POLICRITES* 

After you have been at the pains of 
fo long a fbliloquy, I ihould be aihamed 
to attack you under any head but that 
of palpable omiffion . Though you hay? 
exceeded the ftrctch of the legal fic^ 

tion. 
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Hon, ^^ that makes the Term but as 
^f one day ;' and in this view of Prac- 
tice> may be faid to have brought ma-> 
ny Terms into one, or in more ani- 
mated phi^e, ^' have turned the ac- 
** complifements of many years into 
^^ an hour-glafs ■ ;" yet give me leave 
to fay, you have in one refpedt put 
me in mind of a fly buzzing about a 
candle; you have been round and 
round about the light virithout touch«- 
ing it ; you have brought every part 
of Pra(%ice to the point of trial, and 
yet not faid a word about the trial it- 
self, 

EUNOMUS* 

§•41^ Refled a moment on your 
own comparifon, and you will want 
no anfwer. What would become of 
your poor fly, if he approached too 

* Prol. to Hen. 5. 

N 4 near 



184 E U N O M U S. 

near the light? The danger of at-* 
tempting this fubjedt would not be 
lefs; the difficulty of defcribing it 
would only prove the weaknefs of the 
undertaking. This field of Pradtice, 
I will own to you^ I think, of all 
others, is the mofl exteniive, and 
gives one of the noblefl views of our 
legal conflitution. fiut great as it is 
in fpeculation only, the idea of it in 
the abftrafl: will fall very far (hort of 
what any one will conceive from a 
fhort attendance on the Praftice, Be- 
fides, where fhould I begin ? or rather, 
how could I fay enough of ' the excel* 
lence of the form, regulations and 
improvement of Juries ? of the in- 
comparable manner of lifting truth 
in the perfonal examination of Wit** 
nefTes? of the admirable difplay of 
reafon and eloquence in the obferva-p* 
tjons on Evidence, and the addrefs to 

the 
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the Jury ? and of the extreme caution 
the Law has obferved in fo nicely 
feparating the peculiar provinces of 
the Judge and the Jury ; and when it 
has left the exclufive determination of 
the weight of Evidence to the Jury, 
the care it has taken that the Judge^ 
in his recapitulation of the Evidence, 
fhall repeat to them the material fads, 
naked, and undifguifed with the de* 
ceitful colouring of intereft or of clo» 
(juence ? 

POLICRITES. 

§. 42. It is this *' very colouring** 
that the world fo much objedt to, and 
which, in many cafes, makes truth 
fo unlike herfelf, that it is not always 
cafy to know her : fo that if you de- 
cline expatiating on the excellency of 
this form of trial, I hope if it was 
pnJy in regard to that, you will fay a 

word 
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word about the abufe of iu Tht» 
Judge and the Jury I fay nothing of : 
indeed, in this refpedt, there is no 
room to fay any thing; the miftakes 
of either, (as you have faid) fhould 
they happen, may be fet right after 
the triaU But the mifreprefentations 
in other parts of the Proceeding are 
innumerable, and yet I know not how 
they are ever prevented. I will ftate 
the objections in the very words of an 
old Citizen, who having been fo un^ 
fortunate the other day as to lofe 9 
caufe of confiderable value, and, as 
he conceived, from the perveriion of 
Truth and Juftice, not the want of it 
in his own cafe, very innocently took 
his revenge by abufing the whole Pro- 
feflion in a large circle of his acquaints 
ance. — *^ The ftory of the Cow (mean- 
** ing, I fuppofe. Swift's Cow) he faid, 
^^ v/as not more fatiricsJ than truei 

*^ and 
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*< and it was far fliort of the real 
** abufc. A ftring of witneflcs arc 
^f put into a brief, fome of whom are* 
** to prove that two and two may 
^f make five, or that they never heard 
♦* they made only four, juft as occafioa 
*^ requires : or if they come inclined 
•* to fpeak the truth, the other fide 
** are prepared either to (hew that 
** they are not to be heard becaufe it 
^* is barely poffiblc thfy may have a. 
** halfpenny interell in the confe-*- 
" quences of a poflible d^termina-^ 
** tion ; infomuch that, I believe, if a 
** Teftator in a Will of his Lands was 
** to leave one of the fuhfcribing wit-* 
^* neffes only a halter, he would not 
^^ be admitted as a credible witnefs ; 
^^ or elfc the crofs<-examination is to 
^^ be fpun fo fine that a man is at lafi: 
^* beat out of common ftnfe, and is 

♦* brought to contradia himfelf a 

hun* 
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hundred times without perceiving it ; 
or when every other topic fails, the 
** witnefs is to be abufed, becaufc he 
** does know what he is called for, 
*^ or becaufe he does not, or becaufc 
*• he will not, fay more than he knows; 
This raifes a laugh among the coun- 
try people I 

Solventur rifu Tabulae. 

•* and the Jury find for or againft the 
** PlainiifF, as the Defendant or the 
♦* Plaintiff are made mod ridiculous 
" in the courfe of the caufe."— Thus 
far the old Gentleman, 

EUNOMUS. 

§.43. And thus far will many peo- 
ple go when adtuated by peevifh dis- 
content. How apt are we in mod 
cafes to transfer the incapacity any 
where from ourfelves ? No wonder if 
a pian, judging of his own cafe, is 

induced 
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induced to think others in the wrongs 
who do not think as he does ; and ac-* 
cording to the degrees of partiality in 
his own breaft to call the event ill«« 
luck — ill fate-— orinjuftice. One could 
not clfe well account for one man fup- 
pofing himfelf wifer or jufter than a 
whole Court; if it was not that he 
made himfelf a judge in his own caufe : 
it is happy for us we are not. The 
kind of rcfledlions you mention gene- 
rally proceeds originally from the fame 
circumftances the old Citizen was in ; 
and like all other fcandaU once in- 
vented^ is much eafier propagated than 
refuted. 

It is the duty of Council to repre- 
fent their Client's Cafe according to 
inflrudtion : that inftrudlion is to be 
their indemnity on the one hand, as 
on the other every afperfion for which 
they have no inflrudion they are an- 

4 fwerable 
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fwerable for in a courfe of jufticej 
becaufe as the Law will not permit 
even affidavits upon oath of the party, 
by going out of a charge, to be in- 
llruments of fcandal, much Icfs will 
it endure a voluntary abufc by a third 
perfon in going out of the courfe of 
evidence. On larger grounds, it may 
be faid, every Agent of a Court oF 



Juftice (whether Council, Attorney or 
Officer) is ftriftly amenable to it for 
his condu<5t ; and as the^^Law for ex* 
fcellent purpofes, in confequence of the 
truft repoffed by any perfori in his 
Agents, will not oblige them to dif- 
clofe the material circumftances of his 
cafe in giving evidence ; fo will it not 
endure any body, under pretence of 
being Agents, to vent fcandalous re- 
fledions without authority. This 1 
mean to fay as to any thing advanced 
during the hearing of a caufe on ^ny 

perfona 
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pcrfons charafters independent of evi- 
dence. But the comments that are 
made upon the evidence produced, or 
on the confiftency and behaviour of 
witne&s, can never, I think, be deemed 
fcandal in th^mfelves, tho* they may 
lead to it in the conclufion. If fuch 
obfervations on evidence were not to 
be made with the utmoft freedom of 
judgment, the courfe of juftice itfelf 
would be interrupted : the conclufion 
from thefe, if it does affcdt the cha- 
rafter of the parties or the witneffes, 
is no other than what every moral 
agent (as fuch indifferent and unpre-^ 
judiced) who happens to be prefcnt, 
muft draw from the whole of the ftory 
he has heard* 

And as to the perfonal ill-treatment 
of the witnefTes, which your inftance 
put does more • than infinuate, when- 
ever it does happen (tho* I hope it has 

4 beea 
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been oftener imagined than obferved) 
there is always a power prefcnt able to 
controul it. But furely to conteft the 
evidence by the ftrideft crofs-exami- 
nation, is by no means to be deemed 
fcanda], even tho' in the refult the 
veracity of a witnefs may be rendered 
queftionable. In this refpeiSt, the moft 
perfedt fcepticifm is the direct road to 
juftice; for truth is confiftent with 
itfelf, and will ftand the teft of the 
clofeft examination : it is the only 
way to correal miftakes ; and if Per- 
jury is latent, to detedl it and* bring 
it to day-light. Crofs-examination, 
I may fay, is the Rack of the mind; 
it is the only torture the Law of Eng- 
land allows in the purfuit of truth ; 
and it is a torture only to an evil 
confcience. 

This will be an anfwer as to the 
feverity of examination : as to the 

humour 
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humour that incidentally arifcs in 
fome fpecies of caufes, and is fur-^ 
nifhed by the figure, demeanour and 
courfe of evidence of fome witnefies, 
it generally pafles off lightly, and is 
not uncommonly equal on both fides : 
but the effedt of it, as to its weight 
in the caufe, I may venture to add^ 
is as tranfient as the laugh it occafions. 
Befides, a very little obfcrvation is fuffi- 
cient to convince every body, that the 
recapitulation froni the bench, will'ka- 
fily diveft any little prcpoffcfiion in the 
Audience gained by a jeft or piece of hu- 
mour. Tho', in the mean time, I know 
of no tranfaftion in life that may be 
more juftly confidered as a kind oinatu^ 
ral comedy, than fome kind of trials are : 
in which the ftory itfclf often exhi-« 
bits a moft diverting pidure of man-* 
kind, efpecially when the main plot 
is animated by a kind of undcr*plo€ 
Vox. IL O that 
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that difcovcrs itfelf in the peculiar 
charadters and paffions of the wit- 
nejScSj many of whom, though they 
come with an earned intention to ferve 
the truth, yet when they are warmed 
with a little examination, are apt to 
intermix fome little paflions of their 
own, with all the vivacity of genuine 
humour and quick repartee. 

PoLICRITES. 

§. 44. But what between the mif- 
rcprefentation of evidence, the mifin- 
ftrudion as to witnelTes, and their ac« 
count being naturally imperfedt a$ they 
were not concerned in point of in- 
tereft to remember what happened, or 
never thought at the time it happened 
they fhould be called upon to give 
any future account of it ; it has been 
objedled to the Laws of England, and 
thought to be a great fpeck in our 

adminiftration 



D I A L O G U E II. 195 

admini/lration of civil jufticc, that no 
perfon is allowed to fpeak for himfelf* 

The objedion^ to give it any Weight, 
muft mean, that no perfon can be a 
witnefs in his own cafe—for fpeak he 
does, or may, both on Record — and 
by the indrudtion he gives his Counfel 
as to the fadt« 

PoLicitiTfcs* 

In particular inftances, however, is 
Aot this complaint made With a Teeming 
propriety, as involving in fuch cafes 
particular hardfhips ? A tradefiiian^ 
fuppofe, delivers goods to the buyer 
himfelf, no-body elfe prefentj or to 
the buyer's fervant, who has left the 
place and not to be found j the tradef-* 
man cannot be a witnefs in his own 

O a cafe. 
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cafey and having no other witnef$ to 
prore it, muft lofc his debt* 

EUNOMVS. 

That the Law will not allow him to 
be witnefsj I grant j but it is not a dear 
confequence that he muft lofe his d€bt«. 
Upon general principles^ you rnufl aI-« 
low^ it is extremely rights that the 
law will not allow a man to be a wit- 
nefs on oath in his own cafe : a witnefs 
in fubftance^ tho* not in form, he is« 
He tells his own cafe on Record j 
and the circumfiances of it by his 
CoonfeK It is well in the main he 
is not heard on oath) what Perjury 
would it introduce ? and few cafes are 
fo deftitute of evidence as the cafe put. 
By the Law of England a man may 
oblige his witneiTes to come : and if 
a material witnefs is abfcnt for a time, 

and 
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and may be had in a reafoiiable time 
afterwards^ it is, you know, every 
day*s pra<3ice to put off the trial till 
he can be procured. 

But in reality the cafe put (though 
fcemingly a great hardfliip) will rarely 
happen : the inconvenience^ by being 
univerfally known, may in general be 
prevented. This Rule of Law is 
founded on excellent principles ; and 
it is the happinefs of our Law to be 
fettled and known. A very little ex^ 
perience will teach tradefmen this 
piece of knowledge; and one would 
think no one in general would deliver 
goods not paid for without ibme cau-« 
tion. 

But even in the cafe put, he is not 
abfolutely without remedy ; it is true 
he cannot be a witnefs at Law, and 
has no other on his fide: but he has 
a remedy in Equity (as I fliould fup- 

O 3 pofc); 
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pofc) i for, on the one hand, where 
there is as good a remedy at Law, none 
ought to be fought in Equity ; becaufe 
Equity is in its nature to follow, not 
to take place of the Law i and indeed 
it is the conftant language of every Bill 
th^ the Plaintiff has no remedy at 
Law : it may thence, on the contrary, 
be inferred, that where he has no re- 
medy at Law he muft have one in 
Equity. A flight infinuation to the 
contrary, if you remember, was one 
of the articles of Lord Somers's Im^ 
peachment : tho- probably had it been 
attempted to prove the Allegation, it 
might have turned out that he meant 
no more by fuch declaration, than 
Lord Bacon before him did by his Jus 
precarium, or Right in Curtcfy, for 
which he fays there is no remedy at all. 
Suppofing then that in every cafe, 
where there is a right, properly fo 

called, 
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called, there is likewife a remedy to 
obtain it (which, I believe, is one of 
the moft univerfal maxims of our le- 
gal conftitiHion). The tradefman, in 
the cafe put, if he can have no re- 
drefs at Law, may make his demand 
in Equity ; the buyer will then be put 
to his anfwer on oath : if he denies the 
debt on oath, he may be indided for 
Perjury, and the tradefman will then 
be a witnefs in a cafe in fome meafure 
his own in point of intereft, tho', for 
the Crown, in a courfe of public juf- 
tice. But then the admiffion of him 
as a witnefs is extremely confident with 
the great principle of Law before in- 
lifted on. For the end of this profecu- 
tion is not a civil fatisfadtion, but pu- 
blic punifliment : and tho' by the par- 
ty's convidlion of the crime^ the debt 
in reality is confeflcd, yet the evidence 
of the feller, to fupport the convi(2ion, 

O 4 is 
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is not under that byas as jt would be 
if the difcharge of the debt was the 
confequence of it ; for he will then lofe 
bis debt, and the puniihment for the 
crime will be his only fatisfa<3ion. 
But the fcller in the mean time has 
many chances in his favour, which 
the ftridnefs of Law did not allow 
him : the debt may be decreed in his 
favour^ or if it is fo flatly denied that 
no decree can be made, he has the 
chance, of a difhoneft man's being 
driven in time to a confeflion by the 
terror, of an infamous punishment i 
and fo avoiding the prpfecution by 
paying the debt, | have reafoned this 
cafe you have put more iully,, becaufe 
indeed I have heard the Law arraigned 
in this inilance : and the ^cafe if it 
n^iould happen, in all k$ circumftancesi 
would be an hard one, tho', I think, 

with 
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vvith the mod: ordinary caatioiiy it 
rarely will. 

POLICRITES. 

§. 45. I own you have fomc time 
ago cxhaufted my own cavils againft 
X)ur Law, and the general courfe of 
Practice: but, perhaps, there yet re- 
main fome difputable points which 
will be ever urged from without door* j 
and tho' to you, or mjrfclf, they are 
mere phantoms, yet, to a great part 
of the world, they are of thofe ilubr 
^om kind of fpirits which it is not £9 
eafy to lay as it is to raife. 

In two words, they arife from /A? 
D^/ay and t£e Expence of the Law, 
As to the firfl, by which a fuit ha$ 
been contrived to go for feveral fuc«« 
, cefli ye generations, it reminds one of 
the Giant of Sirius's account to the 
Dwarf of Saturn, in Voltaire, of the 

Procefs 
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Proccfs of a Law-fuit in his country 
commonly lading 250 years : but then 
it muft be remembered, the Beings 
in our Planet have a duration of life 
more difproportioned to the length of 
a Law-fuit, than the Hero of Micro- 
megas had. 

And then the expence itfelf has 
commonly fuch a fting, independent 
of the delay of a caufe, that it is 
thought if the Poor have a right, 
whatever becomes of the maxim, that 
every right has a remedy, the Poor 
not being in a condition to afTert their 
right, muft give it up. And as the 
Poor muft in fuch a cafe lofe their 
right, by not aflerting it, others are 
in danger of becoming Poor, even by 
aflerting it with fuccefs. A vidory it- 
felf proving the fure caufe of their ruin ; 
revenge is death ; two contending Spi- 
rits in a Law-fuit, like Virgil's Bees, 

Animas in vulnere ponunt. 

Many 
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Many a Plain tifF, I doubt not, is ob- 
liged, like Tom Touchy in the Spec- 
tator, to fell the field, after having 
recovered in an Adion of Trefpafs for 
;breaking the hedge that inclofed it* 
Not to mention, that in every cafe 
the real cofts out of pocket will greatly 
exceed the cofts allowed by the Court 
to the party who fucceeds in the fuit, 

E U NOMU s.^ 

§.46. Thofe who think difpatch 
the great excellence of Juftice, will 
doubtlefs admire the quicknefs of a 
Turkifh fait ; and be inclined to pre- 
fi^r the determination of a Cadi (fuch 
an one as Shaw and Norden have de« 
fcribed) to the adminiftration of Juf- 
tice in their own country. The fpeedi- 
nefs, as well as fevcrity, of Juftice in 
Turky, is faid to be openly avowed 
en this principle, that it is better tw9 
7 innocent 
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innocent nun Jkould die than one guilty 
live. As we glory in adopting the 
very reverfc of this principle^ a greats 
caution in conformity to the principle 
will necefiarily produce a greater length 
in the enquiry. 

This apology for delay^ arifing from 
compafHon^ will, I truft, fuHiciently 
vindicate the formality required in our 
criminal proceedings : and if the de- 
lay here was greater than it is, it 
might dill be vindicated on the fame 
principle, 

Naci de morte hominis nulla eft cun^bitio longa. 

But it will be faid, the principle is 
fiot at all applicable to the courfe of 
civil Juftice, where the delay pinches 
mod : and in general, I believe, jthere 
are many who have lived all their 
time in England, that have as little 
idea of a '* Hearing being put off till 
** next Term,** as the Czar Peter 
7 had. 
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had, when he was told the Profecutionf 
for infuliing his Ambaflador was fo 
deferred. But let us anfwer thofe 
who will hear an anfwer, by confider-i 
ing for a moment, to what the delay* 
are unavoidably owing j and whether 
there is not lefs to complain of on this 
head now than formerly. 

We muft go pretty far back to trace 
the original of the flow and fteady 
pace with which we are obliged to 
travel through Wcftminfter-Hall : at 
kaft: the tworaufes that flrike me as 
affording the moft obvious f6lution of 
the difficulty are of a very ancient 
date, if they are not beyond the reach 
of Chronology. I think, in general, 
the delay is to be imputed to the in- 
ftitution of Terms, and the general 
condition of the kingdom in early 
times : the latter caufe afligned is in^ 
deed comprehenfive enough to take 

ia 
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in the other* For the diftance of 
thcfc ftated intervals for bufinefs may 
be very well accounted for from a 
view of the former condition of this 
country and its inhabitants. The in* 
flitution of Terms, it appears from 
Sir Henry Spelman» was partly owing 
to the Religion of the times, which 
was not without a confiderable mix- 
ture of fuperftition ; and this was the 
cccafion of Shutting up the Courts of 
Juftice all the time, but the fummer 
vacation, which was governed by a 
confidcration of harvcft. The Vaca- 
tions were confidered in a religious 
view as the feafons of ** true peace:" 
the vera pax being, I think, ufed in 
our old laws in this fenfe as iynoni- 
xnous to Pax Dei et Eccleiias, in oppo- 
fition to Pax Regis, or the Peace of 
the Realm. 

But 
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But the fituation of the country 
itfelf very* well juftified the intervals 
prefcribed for Returns of Writs, from 
whatever motives they originally flowed. 
Refledt only upon the difficulty of tra- 
velling from the extreme bad ilate of 
the roads ; no pofts then inilituted by 
which Procefs might be difpatched; 
the Procefs itfelf all literally written ; 
now they are writs rather in name than 
in reality; the common forms being 
printed with blanks, which are occa- 
iionally filled up. 

Confider all this, and many other 
circumflances, which will occur upon 
a more careful recollection, and rather 
than blame the delay of the Law at 
thofe times, you will wonder with Sir 
Thomas Smith, " that three Tribu- 
*' nals in one City, in lefs than a 
•• third-part of the year, (hould rec- 

^^ tify 
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** tify the wrongs of fo large and po- 
" pulous a nation as this of England !** 
And as it was not in itfelf in thofc^ 
times confidered as' fo great a griev- 
ance, much lefs was it from compa- 
rifon with the pradtice 6f other coun* 
tries. Fortefcue (if you remember) 
who was much in France, allowed uS 
to have been much more expeditious 
in our proceedings than the Courts 
were there : tho' the courfe of Juftice 
under an abfol'ute monarchy in its na-> 
ture muft be lefs interrupted with the 
delays of form than it is in a ffee coun- 
try. The delay now (at leaft with 
regard to the Praiflice of Courts) is 
much lefs than ever it was ; one moft 
certainly, tho' not the moft confi- 
derable of our obligations to the prcfent 
adminiftration of legal Jufticte ! How 
far it is yet capable of being further 
reduced, muft be left to time and ex- 
perience. 
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perience, rather than be hadiljr de* 
cided by an unripe theory^ which in 
profpedt of fome imaginary improve- 
ments» may unawares ftrike deep OQ 
the very roots of the conftitution. 

§. 47. In the article of expence, I 
am afraid, you infinuated much more 
than you can fupport in point of argu- 
ment. At leaft, I will fay, if Po- 
verty was a bar to Juflice, the moft 
golden clau£b in Magna Chafta would 
be a dead letter: Nu//i venJemus, 
nuUi negaiimus Jujiitiam would not 
be the voice of the Law, if the Law 
in its adminiftration of Juftice made 
the lead imaginable diflindtion between 
Rich and Poor. I know of no cafe 
where Poverty is under an exemption 
or under an incapacity with refpe<5t to 
natural rights: if it was under the 
latter, it would be hard indeed it 
ihould not avail itfelf of the former. 

Vol. IL P i. No 
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I • No real Poverty however is an ex- 
cufe for the commiilion of theft, or any 
other crime, in this, as it is in fome 
countries ; becaufe in England the cafe 
of extreme neceflity is not fuppofed 
to exift : nor indeed can it be fup- 
pofed confident with the provifions 
made by Law for the Poor, iTidepcn- 
dent of other public or private con* 
tributions. 

2. Nor is real abfolute Poverty a 
permanent confinement even for juft 
debts in every cafe ; tho' fuch a con- 
finement is not contrary to natural 
Law, however it might in fome cafes 
be not agreeable to humanity. In proof 
of which I need only remind you of 
the Laws particularly interfering to this 
purpofe in the cafes of Infolvents and 
Bankrupts, 

The Infolvent and the Bankrupt 
Laws agree in this^ that they are hu- 
mane 



DIALOGUE th ait 

tnane expedients to reconcile natural 
Liberty with natural Juftice* The 
Debtor, who is the objedl of the one 
iyilem or the other^ is to pay as far 
as he is really able to the Creditor i 
and upon that condition is not liable 
to be perpetually confined by his Cre-* 
ditor. They differ materially in many 
refpe(5!s 2 the one regards only a par-* 
ticular debt^ principally a fmall one^ 
whether the debtor is in trade or not 1 
the other all the debts which a per-* 
fon in trade has contradted* 

For this provilion of the Bankrupt 
Laws is founded on a regard to trade 
merely ; which as its vdry being de- 
pends on credit^ fo that credit mufl 
often involve the individual who is 
concerned in trade* There is then a 
natural compaflion due to an infolvent 
trader; He may innocently fail by 
his misfortune merely. But, at the 

1^ z fame 
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fame timCy there is a compaflion doe 
to bis creditors j and as far as he is 
really able to pay, fo far he ought« 
By the fuppofition^ he cannot pay all 
his debts i it is agreeable therefore to 
good policy and natural jaftice, that 
he ihould divide all his effects among 
i3l his creditors. The great hinges 
then on which the fyActn turns are 
thefe, I . That for the benefit of trade 
in general^ a real trader fhall be per* 
mitted to regain his liberty, on fur« 

rendering all his effefts ; and that any 
concealment of his efFeds, at the time 
he would avail himfelf of this induU 
gence of the Law, ought to be deemed 
highly penal ; and from a civil injury 
to the creditor, to become a crime to 
the State. 2. That his eife^s ought 
to be diftributed equally among all his 
creditors^ who prove tfaemfelves iuch : 
und the. equity of this equal diflribu* 
^ ^ • tion 
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tion is flill more Apparent^ becaufe in. 
cohltquence of this difchargc, no one, 
who was then a creditor, can moled 
hini for the future, whatever new: 
credit or circumftances he may after-i 
wards acquire in the world. 

Two .things however I cannot help 
adding, that it is injurious to trade 
and to juftice to permit one really not 
a trader to be a Bankrupt : and that 
tho' one is difcharged as a Bankrupt, 
and in point of Law a compofition 
pa^es for payment, yet in point of 
confcleuce the obligation to fatisfy the 
whole will revive with the power of 
doing iu 

3, The Spirit of out Law would be 
humane to the Poor to very little pur-« 
pofe in fuch infiances^ if it in any de^ 
gree deprived them of the means of 
fuing for or defending their own rights. 
Indeed the conilant praAice of fuing 

P 3 ^^ 
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or defending in Jarmd pauperis, in any 
Court in Wcftminfter^Hall, would be 
an anfwer to the fuppofition, if the 
fuppofition was not {o abfurd as to 
require none. 

As to the expence of Law-fuits, it 
is often aggravated, no doubt, by the 
extravagance of the parties themfelves : 
but upon general principles admits of 
a clear vindication. 

And a very few words will convince 
us of this, both as to the allowance 
of cods in general ; and, on the other 
hand, as to the limitation of that allow- 
ance, by making the coils, permitted 
by the Court in moft cafes, more or 
lefs to fall /hort of the real Expence the 
party has been at. i • Cofts, in every 
civil fuit, regvlafly follow the event 
of the caufe. This is highly reafon^ 
able in itfelf, and a great improve-* 
Bicnt of the antient Law, by which 

no 
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no cofls could be had. It is cer* 
tainly the only way of making it 
worth while to recover many rights ; 
and, on the other hand, of puni£hing 
a vexatious fuit, as no . action lays for 
it. But in this latter refpedt the an« 
cient Law is a little difguifed. It 
amerced a Plaintiff pro falfo clamore \ 
it required pledges for profecution ; 
and it amerced a Defendant after ver- 
did:. Cofls, however, at prefent are 
not univerfal. i. Certain only on a 
Judgment obtained in an Action. 
2. Difcretionary in Motions, at the 
pleafure of the Court. 3. In criminal 
Proceedings, generally none at all; 
tho' here a party wrongfully indided 
may reimburfe himfelf by Adion. In 
Informations he has a third part of 
the fine by privy feal ; where the De- 
fendant is not permitted to agree with 
the Profecutor. In fummary Convic-^ 

P 4' tions 
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tions that are illegal^ he haa either ^n 
VL&ion againft the JufticeSy or cofts by 
A(£t of Parliament. There is one thing 
that does indeed influence the expence 
of a fuity which is not properly the 
ad of either party ; and that is the 
expences on fuits arifing from the tax: 
of the Government, which it may be 
thought perhaps is a charge unknown 
to former times i and an enormous 
weight on civil Juflice. To this it 
may be obferved, i,- That moft Go- 
vern np^ents do, in fome (hape or otb^» 
tax Law Proceedings ; and he muft 
be a great ftranger to the Engliih LaviP 
who fets up forn>er times in this re-» 
ffjft& as a contradidioa to the prefent. 
In former tim€S> it is well known, 
real adions were almoft the only fuits i 
and in rea) anions the fine paid to the 
King upon ^ing out origind writs, 
was always in proportion^ to the fum 

in 
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in demand ; and bore a much greater 
proportion to it than the (tamp tar 
does at prefcnt. Nay, a fine was paid 
for compounding fuits; and reafbna« 
bly enough, as one party or the other 
muft have been in the wrong to occa- 
iion any fuit ; and in the end muft 
othcrwife have been amerced to the 
King. And that general* pradicc, on 
original writs, is the well-known ori- 
gin of (what are called) the pr«-fine 
and poft-fine now paid on levying a fic- 
titious fine, as an aifurance of land* 

But, 2, The enormity of this charge 
is in many cafes not fairly to be im- 
puted to the Law, but is more pro- 
perly owing to the prolixity of pro- 
ceeding : and then it is evident the 
party or his agents occafion the weight 
of the burthen they complain of. 

And it is this very circumftance of 
one man, by his extravagance, ignb- 

rance. 
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ranee, or prolixity, haying it in his 
power to make a fuit ten times more 
expenfive than it need be, that makes 
It abfolutely neceflary for the Court 
itfelf where the caufe is depending, 
to have a check over the party : and 
by its officers to regulate the pro- 
per degree of expence. For why 
ihould one man be allowed to be li- 
beral out of another's pocket? The 
confequence of taxing a bill is, that 
your antagonift (hould reimburfe you 
for the neceflary expences you have 
been at in a fuit in which the Court 
has judged his condudt unreafonable. 
But it would be very unjuft, that if 
either fide was clear in his confcience 
cither that his antagonift has no de-*^ 
fence, or the Defendant that the Plain- 
tiff had no caufe of adtion, yet he 
ihould determine to make the fuit ten 
times as expenfive as it need be, be-* 

caufe 
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caufe he knows the other fide is to 
pay. The pradice therefore of tax- 
ing cofts is reafonable. 

§. 48. And now, Policrites, as 
we have pretty well worn out our 
time, and our fubjed, as far as con* 
verfation will permit, let me alk you, 
raillery apart, does it not appear that 
the Law throughout is founded on 
reafon and principles not perhaps in- 
tuitively clear in every cafe, but cafily 
reconciled to them, if we arc but at 
the pains of a moderate inveftigation ? 

PoLICRJTES, 

Not quite fo moderate, when it muft 
often be carried far back ; and fo many 
obfolete writers muft be confultcd, 
who in general have bee^n long con- 
figncd over to duft and negleft in the 
corner of a ftudy. Are not the Year- 
l)ooks, and much older witnefles, fuch 

a$ 
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as Bradon and Fleta, now and then 
called on to prove the antiquity of 
principles, or to illuftrate them by ap-^. 
plication? And when a witnefs is 
himfelf to fpeak by an interpreter, ia 
my poor opinion, it adds ibmething 
to the difficulty of examining his evi^ 
dence. 

EUNOMUS. 

Thofe cafes, it is true, will fome^ 
times happen: for this circumflance 
nail ever be attended to, that the Law 
of England is not only a Law of Rea- 
fon, but of great Antiquity. This 
latter circumftance undoubtedly does 
it great honour as a pofitive iyftem f 
but is often much in its way in other 
refpedts, as it tends to obfcure many a 
particular do&rine^ the reafon of which 
we may ibmetimes lofe fight of at this 
day. But then this ciroumflance, fairly 

confidered^ 
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confidcfcd, points out its own remedy j 
the " ftudy of antiquity." 

§.494 In our Profeffiort, as in every 
other branch of ftudy, an attachment 
cither to antient or, modern learning, 
cxclufively of the other, is partial and 
ill-judged: the one is more imme- 
diately for ufe, where the other id 
more generally only for entertainment : 
but tho* the application is entirely on 
one fide, the illuftration muft often 
come from the other*, 

Any one who was to begin the ftudy 
of his Profeffion with the perufal of 
antient books, would certainly begin 
at the wrong end. How unprofitable 
a fatigue would it be to commence 
our refearches with the old dodirines 
of Attornment, Collateral Warrantys, 
and fuch antiquated titles f A ftudent 
might even endeavour to form an ac- 
quaintance with Lord Coke againft his 

7 own 
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own directions. He tells them, they 
fliould " firft read the later Reports ;" 
and he Could not but forefee^ that in 
giWng this advice. He, like Ariilides,. 
was (igning the (hell that was to ba-^ 
m(h himfelf: for certainly what the 
year-books were then. Lord Coke in 
a great meafure is now^ The very 
fame advice, if I remember right, 
Grotius gives as to the iludy of Hif- 
tory ; and there is the fame reafon in 
both cafes. We propofe in both cafes 
to make our fludies ufeful : and the 
ilate of times, laws, and languages, 
are in fuch a perpetual flux, that one 
who confines his attention to the ftate 
of things, as they were three or four 
centuries ago, may be as much a 
ftranger to what is now doing, as 
Queen Elizabeth, if fhe was to rife 
out of her grave, would be at the 

Council 
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Council Board ; or Plowden, if he was 
now to attend at the Bar. 

But Lord Coke^ who at our fir ft 
fetting out is an advocate for modern 
Law, would think himfelf ftrangcly 
niifunderftood, if we were to cite him 
as an authority for flopping there. He 
promifes no harveft to thofe who arc 
content to reap in the narrow fpace cf 
their own age : " out of the old fields, 
'• he fays, muft fpiring the new corn.'V 
And it will at leau be an argument 
ad verecundiam in urging the neceflity 
of the fludy of antiquity to Lawyers, 
to (hew how much even thofe have 
thought it fo, who themfelves were 
no Lawyers. A book at my elbow 
has a pafTage of this kind, which, 
whether you recoUeift it or not, I am 
fure will entertain you ; I will read it. 

*^ I might inflance (fays Lord Bo- 

^* lingbroke) in other profefEons, the 

7 '* obligation 
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obligation men lay under of apply « 
ing themfelvcs to certain parts of 
•• Hiftory, and I can hardly forbear 
^* doing it in that 6f the Law ; in 
«' its nature the nobleft and moft 
^* beneficial to mankind i in its abuf^^ 
'* and debafement the moft fordid 
•* and pernicious. A Lawyer now is 
•' nothing more, I fpeak of ninety- 
<* nine in an hundred at leaft^ to ufc 
«• TuUy^s words> ** Ntj! leguleiut qut\ 
*^ dam cautus, et acutus praco a^tionum, 
•• cantor Jormularum^ auceps fyllaba^ 
** raw/* But there have been Law- 
** yers that were Orators, Philofo- 
•* phers, Hiftorians : there have been 
*' Bacons and Clarendons, my Lord. 
•* There will be none fuch any more, 
•* 'till in fome better age, true ambi- 
** tion, or the love of fame, prevails 
*' over avarice : and till men find lei- 
*^ fure and convenience to prepare 

" thcmfclves 
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** themfelves for the cxcrcife of this 
*' profeflion by climbing up to the 
" vantage ground^ fo my Lord Bacon 
•' calls it, of Science 9 inftcad of gro- 
*' veling all their lives below in a 
*' mean but gainful application to all 
** the little arts of chicane. Till this 
** happens, the Profeflion of the Law 
** will fcarce deferve to be rarlked 
^* among the learned Profeflions : and 
** whenever it happens, one of the 
*' vantage grounds to which men muft 
** climb is metaphyfical, and the other 
" hiftorical knowledge : they muft 
*• pry into the fecret recefles of the 
♦* human heart ; arid become well ae* 
** quainted with the whole moral 
*\ >yorld, that they may difcover the 
*' abftradl reafoii of all LaWs : and 
** they muft trace the Laws of parti- 
*' cular States, efpecially of their own^ 
*^ from the firft rough iketches to the 
Vol* IL Q^ ** more 
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*' more pcrfcft draughts? from thtf 
•* firft caufes or occafibns that pro- 
*• duced thenii through all the tffc&s, 
** good and bad, that they produced."' 
Wibat think you of all this ? 

POLICRITES* 

■ ■ ■ ■' Si fie 



Omnia dixifleC 



Me mighty in a nobler fenfe, ^/V/ have 
been '' Join the Saint */' Tho' I do 
not think, by- the- bye, that his own 
times were fo barren of examples as 
he reprefen ts them. In that refpecft 
he rather defenres the cenfure that has 
been call by Dr. Middleton upon Vir- 
gil, for transferring dfewhere the palm 

^ Alluding to Prior's tale of Karl Robertas 
Mice ; 

I — — ; — eft£x>ns the Lord 



Of Bolingy whilome John the Saint' 



and to the general chara<5ler of his Pbilolbphical 
Writings. 

of 
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of Eloquence and the laureJs of fame, 
which never flouriftied more than in 
his own country^ and in his own age. 
And r can not but obferve> that the 
noble Lord> nofwithftanding the fpirit 
and force of his ftyle> has copied his' 
rant much better than he has applied^ 
it* Inftead of degrading his own^ 
times by the application^ he might 
from thofe inftances to the contrary in* 
the profefliort {the S&mers's^ the Holts^ 
and the Harcourts) whom he did* 
know, have been taughf to think> ot 
at leaft to fpeak> with more modefty 
and candour of the ninty-nint whomhe: 
did not know. His notion however, 
in a liberal view, is highly commen* 
dable : it is right that a Lawyer, on* 
proper occafions, ihould put on the 
Hiftorian and Philofophcr* 



Q^a EuNo 
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EUNOMUS, 

§• 50. The drefs is certainly be-* 
coming, though it is not always to be 
worn in public : but neither is the 
habit of the Profeffion. Our Terms 
and Vacations do perhaps, beyond any 
other employment, mark out intervals 
of hurry and retreat, of bufinefs and 
amufement. Our ftudies, more thaa 
any other, connected with the antient 
and modern world. Confider only 
as to the knowledge of antiquity, how 
much is done to our hands in the 
elaborate refearches of Selden, Spel- 
man, Dugdale, N. Bacon^ and Ma- 
dox : more particularly by thofe Wri- 
ters who have connected ancient and 
modern learning > who have with great 
pains pointed out on any particular 
fubjedl what the Law originally wa$> 
and in the room of which the modern 
is fubftituted. Such is Lord Hale,, 

particularly 
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particularly in his Hiftory of the Law, 
and Preface to Rolle's Abridgment: 
fuch are Serjeant Hawkins in his 
Abridgment of Littleton and its Com- 
ment; and Sir Martin Wright in his 
Hiftory and Application of the Feudal 
Tenures. 

§.51. But leaving fuch matters of 
antiquity as arc of a higher nature, 
and which point out their own con- 
fequence, how much of amufement is 
to be met with even from this quar- 
ter ? In the hiftory of the profeflion, 
its feats of refidence, its various de- 
grees of dignity, its diverfions as well 
as its difcipline ? 

There arc traces yet vifiblc that 
fliew many particulars, with regard to 
our Profeflion, are of an ecclefiaftical 
origin. The Coif is agreed to be the 
invention of the Clergy to difguifc 
their Tonfure when prohibited to prac- 

Q.3 ti^e 
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tife in the Temporal Courts r our 
Bands, our Habits, and general tenor 

of our Drefs, tho' till the time of 

. • • • 

Charles the Second, they varied much, 
(as appears from comparing old Hif-* 
tories and Prints,) fccm to proclaiin 
the fame original. The old Books 
feemed to have almofl: included Weft- 
minfter-Hall Jtfelf within the pale of 
the Church, For inftance; when they 
caution pleaders againfl too nice and 
technical conclufions in forming iflues, 
that arc to be tried by a Jury, they do 
it " becaufe the Lay-people,'* they fay, 
(meaning the Jury) ** \yill not under^ 
♦* ftandit." And Mr. Madox tells you, 
the Lord Chancellor was for a long time 
the King's Chief-Chaplain^, and had the 
fuperior care of his Chapel, as well asi 
of his Chancery. And the general and 
extended denomination of Clerks, to the 
Deputies in Lavv-OfRccs, and thence, 

' - by 
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by degrees, to all Offices whatever, 
arc plainly owing to the circumftances 
of our Law-Offices having been origi- 
nally, and for a long time, filled by 
fome of the Clergy. That, in parti- 
cular, the Six Clerks in Chancery were 
of the Clergy is acknowledged on all 
hands ; and it appears from the Parlia- 
ment Rolls of 4 Ed. in. that the Lord 
Chancellor ufed to give the benefices 
under a certain value, the patronage 
whereof is i\x the Crown, " to the 
^* Clerks in Chancery, who had long 
<* laboured in that place." And hence, 
tbo* nearly on the eve of the Reforma-* 
tion, the Statute of Hen. VIIL was 
maide to enable them to marry; be«- 
caufe tho' the office was then chiefly 
filled by Laymeo» yet the Clergy were 
npt difabkd fcom holding thefe offices^ 
Sfiy mpre tharl: the highefl office in 
Chancery. Not but in this, latter 

0^4 cafe. 
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cafe, ufage, which began foon after 
this time, concurring with the ex-< 
tended and more difficult jurifdidion 
of the Court, requiring an education 
in this track, pretty well eftabliflied 
the common Lawyers in the impor- 
tant truft of the cuftody of the great 
feal. 

§. 52. And this connexion of the 
ProfefSon of the Law with the Church, 
does perhaps in part account for tho 
Law itffclf having for fomc time no 
fixed refidence for its ProfelTors. That 
'till within our time there was in point 
of education no connedioa between the 
common Law and the Univerilties 

r 

fecms pretty evident : and our Pro- 
feflion (tho' it has been abundantly 
made up to it fince) had reafon to la-« 
tnent, that every fcience, but the mu- 
nicipal Law, was taught there. The 
Law, in the earlief); times of which 
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we have any notice, Lord Coke fays, 
and other authorities befides a Record 
in 19 Hen. Ill, warrant him in faying, 
was taught in London by learned mea 
of the Law, who fat up fchools for 
that purpofe. For Selden tells us, that 
before the reign of King Stephen, the 
municipal Laws were taught in the 
monafteries, in faniilies of greater di- 
ftinftion, and, he adds, ^* in Acade- 
miis, Collegiis, Alibique." But I know 
no evidence of hiftory to explain the 
latter words as they have t)een under-ir- 
flood to mean our two Univeriities. 
The inference from fuch hiftorical ac- 
counts as we have is rather to the con- 
trary. The words *^ in Academiis et 
^* Collegiis," are equivocal, and do not 
neceffarily import our Univeriities, pro- 
perly fo called. The very fchools, 
mentioned from the Record of Hen* 
III. will bear the term ; and Fortefcue 

an4 
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9nd Lord Coke^ though they both 
ftllow the Univerfities of Oxford and 
Cambridge were ilrangcrs to the 
ftady of our Law, do yet call the 
Inns of Court and Chancery by thq 
very terms of ** Uaiverfity and CoU 
^' leges/' 

. (t Teems to me not improbable, tha( 
the abolition of the L^w Schools, by 
the prohibition that iiTued 19 Hen. IIL 
might in part give occafion to a morQ 
regular courfe pf inftitution, and fix the 
places of refidence that we enjoy at 
this very day. The Temple, which 
was the earlieft of them, appears to 
have been firft applied to this purpofo 
in Edward the Second's time. I .leave 
the particular h^ftory of thefe noble 
feats of learning to the elaborate An-r 
fiquades who have obliged the world 
Upon this fubjeft; psirticularly For-» 
tefcue. Lord Coke^^ ^nd Pugdaje, wMh 

fome 
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{otxyc diflertations of this kind read be- 
fore the fir/l Antiquary Society, and 
XQlleded by Mr. Hearne, And I am 
not without hopes that the learned 
Body of that name now fubjijiing wiii 
in time permit thefe fubje<5ts to have 
fome (hare in their curious refearches. 
There are fome circumftances how- 
ever rcfpedling their fituation and efta- 
blifhment I cannot altogether pafs 
ever. They feem to have been ^xed 
in this fpot^ to be as much as could 
be in the center of the town, and yet 
cut of the noife and hurry of it. And 
it muft be owned their fituation is 
admirably calculated, with this mixed 
view. They are at this day between 
the Cities of London and Wcftmin- 
fter ; and by their fquares, courts, and 
fpacious buildings, anfwer very well 
jhe various purpofes of health, ftudyi 
bufinefs and retirement. You may 

thinly 
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think perhaps they fhould have been 
nearer Wcftminfter-Hall, the great 
field of pradice ; and that their fitua*- 
tion does not juftify what (I faid) was 
one end of fixing it^ to be as near as 
could be in the center of the town. 
The times in which the Inns of Court 
were eftabliflied will anfwer both ob- 
je<5tions. If we view London as the 
map exhibits it even in Queen Eli- 
zabq^h's time, it will from thence 
appear, that noblemen's houfes occu- 
pied all the intermediate fpace be- 
tween Weftminfter-Hall and the ex- 
tremity of the City. But could the 
Inns of Court have been fixed nearer 
the Hall, they would only have ac- 
commodated the Profeflion in one re- 
fpeft, and too much at the expence 
of every other convenience. After this 
flight, obfervation on the convenience, 
reflcdt a moment on the delightfulnefs 

and 
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and the dignity of the fituation. Two 
of them on the bank of the River 5 
and in thofe days the whole bank from 
the Temple to Weftminfter lined with 
palaces of the King and fome of the 
firft Noblemen of the kingdom : what 
the other two wanted in the view of 
the River, they made up in the ex- 
tent of their Gardens. 

Thofe writers who have called the 
Inns of Court and of Chancery by 
the name of an Univerfity, do by no 
means degrade the term according to 
its more genuine and ilridt accepta- 
tion. In the firft place, the number 
of diftlnft houfes (comprehending thofe 
of the Inns of Court and of Chancery^ 
the latter of which are in fubordina- 
tion to the former) are not much lefs 
than the number of Colleges. But 
many internal circumftanccs will much 
better fupport the analogy thofe wri- 
ters 
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tcrs conceived between them. It i§ 
eafy in many particulars to run a pa-** 
rallel between the Inns of Court and 
the Univerfities. 

They agree in each having feveral 
degrees to be taken by the Profeflbr* 
of their rcfpedlive fciences ; in various 
exercifes required as qualifications fot 
thofe degrees ; and in the original in-* 
ilitution of public ledlures j tho' a dif-* 
ufe of thefe in the Law Societies has 
long made a breach in that part of the 
Parallel. By the Law ledures alluded 
to, I mean thofe refadings on Statutes 
that have been in ancient times fo great 
a- channel of legal inftrudtion, were de- 
livered with fo much pomp and gran- 
deur, and derived fo great an autho- 
rity : of which' the reading on the Sta- 
tute of Ufes is a fufficient inftance« 

The internal government too is, as 
to its nature and inftitution, as perfedll 

7 here 
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h'crfc as in Colleges; the Treafitrcr 
and Benchers having the fame power 
over the members^ by " the orders of 
'* the houfes," as the Mafter and Fel- 
lov^s have by the Statutes of a College, 
If any thing, their domeftic policy, tho* 
under an Ariflocratical form, is more 
extenfive within the walls than it is in 
Colleges I becaufe.the Bench unite this 
legiflative and the executive power ovcf 
their Societies : as they not orfly exe- 
cute orders in being.; but can vary 
their orders or laws as occafion required* 
Our Inns differ from Colleges as beiiig 
pbfleiTed (I think) of ho eftates^ ciclu- 
five of their own; and the fuboi'dinate 
houfes ; their public incomfe^ ari>fifig 
from fees on admktance of Mepibeirs, 
and on taking degrees j from frnes, in 
nature of penalties, for not dbing exer^ 
cife^ or paying dues ; and from the pro^ 
fits of Chambers^ 

§• SZ^ The 
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§.53. The degrees I mentioned ift 
cur profeliion are thofe of Serjeant at 
Law^ Bencher, and Utter- barrifter* 
The editor of Sir H. Spclman's work 
feems not quite fo accurate in his man-" 
ner of clafling them : he reckons (if I 
remember right) inforo regni, in con* 
tradiflindtion from the foro civilly the 
degrees of Serjeant, Apprentice, and 
Barriften But an Apprentice diftin* 
gui(hed from a Barrifter, and whom he 
places higher, never could be confi-* 
dered as a graduate, but a mere flu-** 
dent. 

That of Serjeant he has rightly 

placed as the highefl degree of the 

Law, and of which no time traces the 

origin. Its hiftory opens a large field 

of enquiry : at prcfcnt it is fufficient to 

obferve, that the antient fplendor of 

this " ftate and degree" (as the writ 

always ftiles it) may be judged of from 

many 
7 
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many circumftances attending it at this 
day, but is more evident from others 
now obfolete. The antient manner of 
taking this degree flill retained ; the 
precedence thofc, who took it, fo long 
had of the reft of the bar ; their power 
of taking fines, and of fitting in circuit 
commiffions, as Judges ; the neceflity 
of ftill taking this degree as a qualifi* 
cation for that Bench, added to a for- 
mer circumftance of the Bench being 
rarely filled but by thofe who had for 
fomc time enjoyed this degree ; all 
taken together tend to (hew this order 
is a very antient, honourable, and vi- 
tal part of our legal Conftitution. 

The editor of Spelman has not ftop* 
ped to explain either of the other de- 
grees : nor has Dugdale, tho' he has 
coUedled copious materials refpedting 
both, been at the pains of fufficiently 
fettling the nature of either. The term 

Vol. IL R itfelf 
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itfelf however will fcrve to diftinguidi 
a Bencher from a mere Barrifler. But 
the confufion arifing from calling the 
latter more generally an Utter- barrifter, 
without any explication of the term, 
has introdaced much perplexity on this 
fobjedt. And as I mean to read to you 
(what I have collected, in a very fmall 
compafs) ibme of the particulars that 
Dugdale has fo widely diffufed about 
the qualification, and (landing for the 
Bar, I {hall be excufed in going a little 
out of the way to explain the term it^ 
.fclf. 

Dugdale, inflead of defining what 
is meant by •* Utter-barrifters," copies 
Lord Coke, who fays, that out of 
Moot men, after eight years Audy or 
thereabouts, are chofen Utter-barrif- 
ters, that is, are called to the bar; 
tho^ as I faid, he does not account 
for the etymology of the term. 

7 Neither 
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Neither does Cowcll, whofe defini- 
tion however, as it is fupported by the 
fads I fhall after mention, is worth 
reading to you : ** Utter-barrifters (he 
fays) arc fuch as, for their long 
ftudy and great induftry bellowed 
on the knowledge of the Common 
" Law, are called out of their con- 
templation to practice, and in the 
face of the world to take upon theni 
the protection and defence of clients. 
" Thefe are in other countries called 
** Licentiatiin-yure^ howbeit, in ipo- 
defty, they ft ill continue themfelve^ 
bearers for divers years j like the 
" Scholars of Pythagoras, that for the 
** firft five years never adventured to 
** reafon or difcourfe openly upon any 
*' point of their Mafter's dodtrine." . 
Blount (who wrote in Charles the Se- 
cond's time, about the year 1670), ia 
his expofition of the term Uttcr-barrif- 

R 2 . tcr. 
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ter, copies Cowcll, in the paflage I have 
read, a3 far as " Licentiati in "Jure ;*' he 
fixes the period of calling to the bar at 
feven years ; but fays nothing of the 
filence cither injoincd or praftifed after 
being called : tho' it appears by the 
old orders made in James the Firfl's 
time^ and continued till after the pub- 
lication of his book^ that fuch filence 
was in izSi then injoined. After men- 
tioning exercifes^ ufual before and after 
being called, he adds, " They are called 
'* Utter-barrifters, that is. Pleaders 
** without the Bar, to diftinguifli them 
** from Benchers, or thofc who have 
** been Readers j who are fometimes 
<* admitted to plead within the Bar, 
** as the King, Queen^ or Princes 
** Council are." 

Having thus, as I take it, fliewed, 
that Utter-barrifters, and Barrifters 
fimply fo called, are in reality the 
< fame ; 
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feme ; I fhall now perform my pro* 
mife in reducing into a very narrow 
compafs what Dugdale has inferted a 
great number of particulars to (hew, 
viz. what flanding and what orders 
have been made^ and what qualiiica-^ 
tions have been required for the {land- 
ing at the Ban I do it with a view 
of commending in the beft manner^ 
that is^ from comparifon^ the laft 
order made for this purpofe ; which, 
after reading to you fuch conclufions as 
I had formerly drawn from Dugdale^ 
you will much better underftand and 
approve. 

i« It appears that orders and regu-^ 
lations have from time to time been 
made with refpe<^ to the qualifications 
required for being called to the Bar ; 
fometimes by the refpcdlive houfes 
themfelves, in which each judged for 
itfelff and no uniform rule was obT 

R 3 fervedi 
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fcrved; fometimes regulations were 
prefcribcd by the Judges for the com- 
mon diredion of all the Inns of Court ; 
and fometimes by command of the 
King or Queen, with the advice of 
the Privy Council and Judges ; as was 
the ufual pradice during the reigns of 
King James T. King Charles L and 
King Charles IL But no inftance 
till the other day (in print at leaft) 
appears of a voluntary and uniform 
concurrence of all the Inns of Court 
to cftablifli one common fet of regu- 
lations, which, well confidered, re- 
fleds great honour on the prefent efta- 
bli(hment. 

2. The qualification in point of 
(landing for the Bar, has been very dif- 
ferent at different times. Al ont time, 
in the Middle Temjple, it was twelve 
years ; by many public orders no time 
was limited -, but under a general de- 

fcription 
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fcdption of ** convenient continuance/' 
as in 36 Eliz. and 12 Jac. L By later 
orders it feems to have been fixed to 
fevcn years continuance, as 16 Car. IL 
fo in 38 Eliz. In the intermediate 
periods, where the time was fixed, it 
Teemed to be ** at eight years," as in 
6 Car. I. and in the Middle Temple 
16 Car. I. 

3. It appears, that whatever quali- 
fication in point of {landing was ne- 
ceflary in order to be called to the 
Bar, it was a conftant rule to reftrain 
for fome time the pradice at the Bar. 
At Gray*s Inn, 13 Eliz. no Utter- 
barrifter was to come for five years. 
By a general order, 3 and 4 Philip 
and Mary, no Utter-barrifter ihould 
come to any Bar at Wcftminfter under 
ten years continuance (tho' the mean** 
ing of that order feems a little doubt- 
ful)* In 16 Eliz. i574f it was five 

R 4 » yearj. 
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years. In 12 Jac. I. 6 Car. I. and 
16 Car. II. it was reduced to three 
years after the call. 

4. Some perfons have entirely been 
excluded from being called to the Bar. 
It feems that thofe who had pradtlfed, 
were by thefe orders under a perpetual 
incapacity of being admitted into any of 
the Inns of Court; and therefore un- 
der a perpetual difability of being called 
to the Bar. The prefent order, in pro- 
pofing a limitation, feems to be much 
more liberal, and more for the general 
good than an abfolute exclufion. In 
I Jac. I. by a very folemn order (figned 
by Lord Coke, Lord Bacon, and others) 
it was required as a qualification, and 
made perpetual in its terms, that nc- 
body (liould be admitted into the Inns 
of Court /^^/ was not a gentleman by 
defcent. 

c. To avoid thefe feveral orders 
bcirg difpcnfcd with by letters, cor- 
ruption. 
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ruption, or reward, particular claufes 
(as in 36 Eliz.) as well as ftanding 
orders, made it expulfion in the Reader 
who called, and in the perfon who 
was called to the Bar. 

6. Many orders reftrained the num- 
ber of perfons to be called at any cer- 
tain time ; notwithftanding the other 
perfonal qualifications were complied 
with. And then it was a conftant in- 
fertion in feveral orders, with a pream- 
ble declaring the reafons of fuch aa 
drder. The 38 Eliz. §. 4. is Angular 

in this refpeft ; for when it limits the 
number to be called, it direds the pre- 
ference, cateris paribus, to be given to 
thofe who mod excelled in morals 
and literature; which circumftancc 
indeed one would imagine afforded 
the true fpirit of the other orders, while 
a limitation continued, tho' no fuch 
preference was inferted, 

7 If 
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If it was aiked» what is the. general 
utility of regulations of this kind ; and 
what in particular the necejfity of them 
It this time ? It might be obferved, the 
number of Lawyers, as well as Laws 
in England, are fuppofed to exceed 
thofe of any other age or country. The 
Roman Laws, though greatly exceed- 
ing the fyflem of Grecian Laws, had 
icarce any regulations as to the Law^ 
yers in the age of the Republic. In 
the latter ages the number increafed, 
and fome qualifications were required* 
They could not be Advocates under 
feventeen years; they were examined 
before they were admitted a& Advo^ 
cates ; and they had their various de- 
grees. In the Athenian State, Orators 
or public Speakers (for Lawyers diftin- 
guifhed merely as fuch feem to have 
been of .little regard) were to be thirty 
years old, unexceptionable in their, 

moral 
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moral cbarader, and guarded in their 
behaviour as Orators, tho* only finable 
if not fo ; but no previous teft of their 
abilities was required. 

In England, our great and increa- 
fing body of Laws, though not fo 
much to be lamented in itfelf, if 

■ 

it is in a great meafure the con- 
fequence of freedom, is however a 
great argument in this cafe of the nc- 
ceffity of a well-regulated Profeffion 
requiring proper tefts from its candi- 
dates. All your objedions to Plead- 
ing and Conveyancing prove it. Howr 
ridiculous indeed to think an ordinary 
trade (hould require feven years ap- 
prenticefliip, and a profeffion fo ex- 
tenfive as in its turn to confult the 
affairs of all mankind, fbould require 
no preparation at all 1 

The prefent times perhaps require- 
at leaft as much check as the paft ; .be- 

caufe 
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caufe proceedings are now all in En- 
gli(h ; and any one might otherwife 
be called to the Bar without any previ- 
ous fludy or qualification. But on the 
other handy where there has been a 
learned education, completed at the 
Univerfity, and which happily for this 
age is the prevailing mode, much lefs 
time and application wiU ripen th^ 
mind for the Bar. I think both thefe 
circumflances are well attended to in 
the lad order of 1762. 
. Thus you fee have our anceflors 
taken the greateft pains to fecure the 
knowledge and purity of the Pro-? 
fcflion, as well by way of education 
as conduft, through every ftage. They 
could not take too much pains in this 
point, if we confider the charadler it-.- 
felf, as Tully has done ; tho* I think 
it may be faid with more truth in 
England^ than it ever could be ^f old 

in 
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ift kome, Juris'Confulti domus totius eji 
eraculum civitatis. 

§.54. Our anceftors too, partly I 
fuppofe by way of indulgence and re- 
laxation of younger minds, from the 
fe verity of a dry ftudy, and partly to 
give the world a proof of their iplcn- 
dor and hofpitality, chequered difci- 
pline with diverfion 5 and with the 
Weightier matters of the Law would 
ftiix the amufement and gaiety of the 
times. Not to repeat what Dugdale 
has colledled of the expence and fo- 
lemnity of the Chriftmas and Readers 
Feaftfi, kept within the walls of the Inns 
of Court I the antique Mafquts and Re* 
^efries, introduced upon extraordinary 
occafions, as to the grandeur of the 
preparations, the dignity of the per- 
formers, and of the fpedtators, at which 
our Kings and Queens have condefcend- 
cd to be fo often prefcnt, fcem to have 

exceeded 
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exceeded every public exhibition of the 
kind. Here too Dugdale has not been 
wanting in the pains he has taken to 
inform us ; and fome farther materials 
are furni(hed by Lord Clarendon and 
Sir Bulftrode Whitlock. 

Our judgment on matters of antient 
fiory is too apt to take a tindture from 
the manners of the age in which * we 
live ; and then^ if they happen widely 
to differ from our own^ they mud ia 
this light appear deformed and ridicu^ 
lous. This obfervation will fufficiently 
account for the profufion of raillery, 
our Poets have thrown on the parti- 
cular diverfions now before us. 

Our veneration for antiquity^ how- 
ever, has at lengthy at a proper period, 
given way to good fcnfe, which can 
never well confift with a fcrupulous 
adherence to matters in themfelves of 
the moft perfect indifference, andquite 

contrary 
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contrary to the fpifit and general prac-^ 
tice of the times. The Mafques and 
Revels were not ridiculous as ufed by 
our anccftors, but would be fo if kept 
up now; becaufe the diversions {which 
muft always conform to the humour 
of the age) are as different now from 
what they were a century or two back, 
as the language, the drefs, and general 
prevailing manners of thofe times, are 
from the prefent. 

§. 55. And now after all, my dear 
Friend, what is there in the view we 
have taken that is really formidable f 
much Icfs than the twenty years lucu-^ 
brat tons of Fortefcue, or the Jix hours 
a day of Lord Coke, will enable us to 
acquire thofe principles of legal know- 
ledge, that are neceffary in every branch 
of the Profeflion. To what degree they 
are to be applied is left for ourfelves to 
determine. We may expand or contraft 

the 
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the fail as the wind favours or is againft 
us in our courfc. And tho' it will be 
faid very few of the innumerable ad- 
venturers who embark with a defign 
^f crofling this troubled oceans do ar- 
rive at their \Vi(hed-for port after a 
fuccefsful voyage ; do we not often, 
in the mean .time, attribute to ill 
fuccefs, what may perhaps as often 
be imputed to ill management ? 

Sometimes we take, no pains at all : 
at other times we begin ; but a fuddcn 
indolence, like a mift before our eyes, 
makes the difficulties that lie in the 
way. appear fo formidable, that the 
cdnqueft neceffary to our. progrcfs is 
too: foon defpaired of: and we give 
up this path, to Fame as inacceffible. 
Very often iriipatience is our principal 
obftru<5tion; we look at the top of 
the hill, without confidering that to 
get there we muft begin at the bot- 
tom : 
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torn : and that the higher it Aands, 
the finer profp€<it indeed it will coni* 
mand, but the longer or the fteeper 
will be the afcent* 

Of the two, e;Ktrcmes, .prefumpjion 
of fuccefs in aa attenipt (if it goes 
no farther than ourfelves) feems more 
eligible than defpondence 1 , and the 
reafon of it I can not explain more for- 
cibly than in .Virgil's words, 

** Piffuntj quta pifffe videntuf** 

* 

There is certainly this ta be faid in 
its favour, .that thofe who doubt of 
fuccefs in any undertaking, will not 
exert thejr ftrength \k> much as thofe 
who are. confident of it : and there* 
fore, as far as want of fuccefs may 
}uftly^ a$ it pften may, be impiited to 
an undue exerd^n of the means in our 
own power> fo far the want of confi- 
dence may be the occafion of ill fuc- 
cefs. 

Vol. II • S In 
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In this lottery, PoLfCRiTEs, (for 
the world at Urge, as to the influ-'* 
ence of chance, or, to fpeak more 
properly, unforefeen caufes on the for«> 
tunes and conditions of men^ is it- 
felfakindof lottery) the number of 
great prizes will ever bear a fmall pro^ 
portion to the number of competitors; 
You, or any of your cotemporaries^ 
may or may not in the end have tht 
very prise on which you fixed your eye 
at the outlet t but can he ever have it 
who takes his ticket out cxf the wheel 
before the prize is likely to b« drawn I 
For our comfort^ however, in thit 
lottery of the Profeffion, there are 
comparatively but few blanks, if in«> 
deed there are ftridly any^ The time 
and labour we employ, which may be 
confidered as the price of our tickets^ 
muft always produce ufef ul knowledge ^ 
tho' the knowledge that is acquired 
7 may 



DIALOGUE ir. f59 

may not be attended with the profit or 
eminence that we expeded. 

§• 56. I can not give a ftronger re-> 
commendation (^ all I have been iay« 
mgf than in the account of a neigh-- 
txmr o£ mine, who is juft come into 
the. country, whom I have thoughts of 
calling on this afternoon; and as I 
wi(h you to go with me, I will en- 
deavour to give you a general notion 

of his charadter. 

♦ ... 

He is now turned of fifty } and after 
having been long engaged in the firfl 
bufinefs of the Profeffion, . in which 
the world has been an ample witnefs 
of his abilities and integrity, he has 
iecured an honourable retreat, at the 
v^ time one would moil wifli to 
^njoy it : and having declined higher 
honours, rather than mifled of themi^ 
pafies the remainder of his days with 
the perfedion of his faculties, in a 

S a quiet 
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quiet rural folitude. A retreat in life 
of this kind, reminds one of Longinus'a 
admirable comparifon of Homer's 
Odyflcy to iht fetting Jun : the pidture 
of which feems to have been copied 
(or at leaft is as happily imagined) by 
Prior \ who defcribes that fun with 

** As beami entire^ its fiercenefs hjl^^ 

Agreeably to the criticks idea, there 
muft ever be a great affinity between 
compofition at any age, and the gene-' 
ral charader of the age itfclf. The 
fire of youth, and the calm of advanced 
life, willeach in their turn give the 

prevailing caft to morals as wcH as 

T .... 

writings. The perfon I am defcribing 
refembtes, in the tenor of his manner 
and converfation, the evening of a fine 
day; exhibiting a clear ferehc light 
without dazzling the eye. True greats 
nefs will ftew itfelf as much in retire-i 



* Looking-Glafs. 



ment 



D I A L O G U E IL 26t 

ment as in aflion ; at Icaft to the few, 
whd are capable of judging of it, tho* 
the world at large may think other- 
wife, or overlook it. A quick fuc- 
ceffion has aim oft worn my friend's 
memory out of Weftminfter-Hall ; 
which circumftance. He, as a wife 
man, only laughs at, as a feafonable 
check to the vanity of thofc who think 
10 be remembered by pofterity at a 
hundred years diftance. 
. He is blefled with a family whom 
he has educated in every accomplish- 
ment fuitable to his fortune and fta- 
tion ; and his example (which is al- 
ways the beft part of education) has 
infpircd them with a regularity of con- 
duct, and a harmony of temper equal 
to his own. He ft ill ftiews his regard 
to his Profeffion by breeding up his 
eldeft fon to it. His notions in this 
reQ>e<^, I)owever, are fomething lin- 
gular. 
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golar. I have often beard him fay^ it 
would be well if every ^ntleman of 
fiMTtwie had ibtne infight into the 
knowledge of the Profefiion of the 
i>aw; which he would find the u(b 
of as a neceflary part of edticatioQ:; 
M it would beil enable him to under^ 

« 

ftand the hiftory and conftitution of 
Kis country i would teach him beft ta 
manage his own concerns^ without 
too much reliance on others; and 
would enable hioi to ad with eafe 
«id credit on nuiny of thoie occafions 
in life, where every man of rank 
ought to have fome degree <^ legal 
apprebeniion^ and without which be 
will be miferably embarra^edt whethef 
be was called upon as a Juryman^ an 
^cecutor^ a Truftee, a Juftlce of Peace, 
or in the higheft charader, that of a 
l^egiflator* 

He uied to add» however, that He 

would never breed up a fon of his for 

tho 
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the ProfdSion^ if he could not leave 
him a competence independent of it ; 
becaufe he doubted much whether he 
coald thrive in it at all events^ with-- 
out fometimes iacrificing more of hla 
honour and confcience^ than a man of 
any delicacy would widi for^ He uied 
to fayi there was no employment where 
there are more temptations to ad: with 
latitude than in this. This notion d 
his^ tho' fingular^ and not altogether, 
I conceive^ well founded^ may be ac« 
counted for from a great degree of na- 
tural modefty in hkufelf, which^ in re«» 
ality» was a greater obftacle to him 
than he knew pf^ And he remains aa 
extraordinary inftance to fhew, that 
great abilities^ without ibme little am* 
bition, will never reach the higher 
Ibtions of eminence : but he is at the 
fame time an inftance to fhew, that 
fuch abilities^ joined with fuch modera^ 

tion^ 
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» if 



: . . • 1 e a happineis that is very 
...^ ;■ . .. ; ladytho' the utmofl heights 
ci a ) jition (hould be attained* To con-* 
dude this iketch of that excellent per« 
ion ; He ftill a(5ts as a Lawyer in giving 
friendly advice to his neighbours ^ and 
they^ on the other hand^ are well fa- 
tisfied with his advice ; apd, at his in--^ 
terpoiition^ often part friends with 
one another^ tho' they : met with art 
averfion great enough to fpirit up a 
profecution. Thefe are fome of the 
principal out-lines of his charader^ 
that have fome refemblance, I believe, 
as far as they go ; but are. by no means 
full enough to be a juft portrait. You 
will much better fini(h it yourfi^lf from 
his company and converfation, to which 
I will introduce you. 



End of V6L. II. 
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